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REAR ADMIRAL W. C. MOTT | 
THE JUDGE ADVOCATE GENERAL OF THE NAVY { 


A new Article 15, UCMJ (Commanding Officers’ Non- 
judicial Punishment), became effective on 1 February 
1963. The new law is intended to be used to correct as 
well as punish the offender with the emphasis on the 
former. Heretofore, inadequate disciplinary authority 
resulted in commanding officers resorting to the court- 
martial process for the disposition of minor offenses. 
Conviction by court-martial—even a summary court- 
martial—results in a permanent criminal record. The 
wide range of punishments available for use by command- 
ing officers under the new article should result in a 
marked decrease in the number of courts-martial and 
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thereby reduce the number of criminal convictions which i 1 
heretofore have stigmatized those convicted of minor | 


ust 
offenses. The new law wisely used should prove to be its 
an effective tool for the promotion of discipline with oni 


justice. 

This issue of the JAG Journal is devoted to an analysis © 
of the amended Article 15, and changes it requires to the 
Manual for Courts-Martial and the JAG Manual. Each 
Journal article attempts to amplify a specific area of the 
new law and the implementing regulations. This issue 
of the Journal should be of considerable assistance to 
commanding officers in their initial brushes with the © 
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HONORABLE PAUL B. FAY, JR. 
UNDER SECRETARY OF THE NAVY 


To fulfill its basic missions, the U.S. Navy must be an 
efficient and effective fighting force so that, together 
with its sister services, it can properly discharge as- 
signed responsibility for the defense of the United States 
and the other free nations of the world. The command 


) and employment of the forces needed to exert power on 


and from the oceans, to preserve their freedom in peace, 
and to dominate them in war, are historical and statutory 


' tasks of the Navy and Marine Corps which can be ful- 
' filled only through the maximum use of available man- 
| power—with each and every member of the service doing 
| the job for which he is trained. 


eiiinabiaihaieisl. 


A high state of discipline is an essential ingredient if 
we are to make the best use of manpower. When the 
state of discipline is low, morale suffers, and manpower 
is wasted not only because some members are in con- 


' finement but because those performing their assigned 
| tasks are not operating at their best levels. 


The new Article 15 gives commanding officers an ade- 


| quate tool with which to work in building a high state of 


discipline by the application of sound corrective measures 


_ short of trial by court-martial and without the stigma of 
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a “conviction” in the individual’s record. If every com- 
manding officer exercises sound judgment in the appli- 
cation of the Article, a marked improvement in the state 
of discipline throughout the Navy is bound to follow. 

The goal is better discipline; the result will be better 
use of manpower so that the Navy can continue to fulfill 
its role as an efficient and effective fighting force dedi- 
cated to preserving the peace. 
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ADMIRAL GEORGE W. ANDERSON 
CHIEF OF NAVAL OPERATIONS 


A great element of the United States and Free World 
strength in these tense and troublesome times is our 
Navy. Yet, despite the magnificent weapons, ships, air- 
craft, and other items of equipment we have, the key to 
our strength is our men, men whose competence, skills, 
fitness, and dedication to duty permit them to respond to 
any emergency. 

Technical progress, regardless of its scope, is ineffec- 
tual if there is not behind it a well-disciplined fighting 
man. Discipline, however, depends largely upon the high- 
est possible standards of leadership, morale and training. 
Good order and discipline are essential ingredients for 
combat readiness. 

In order that good discipline may be maintained, cer- 
tain tools obviously are necessary. The new Article 15 
of the Uniform Code of Military Justice is a vastly im- 
proved tool which will provide commanding officers with 
effective disciplinary authority commensurate with their 
responsibilities. This revised article becomes effective 
on 1 February; this issue of the JAG Journal is being 
devoted exclusively to a discussion of it. In view of the 
importance of this long-sought change, I strongly urge 
that all concerned become thoroughly familiar with it 
and with the thorough and cogent discussion of it and its 
implications which follow. 
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GENERAL DAVID M. SHOUP 
COMMANDANT OF THE MARINE CORPS 


The ultimate goal of the National Defense System is 
to attain a secure, lasting peace with justice and free- 
dom. One of the means we have to achieve this is mili- 
tary strength. This strength is composed of military 
arms, ammunition, equipment and above all—personnel. 
They must be molded into an efficient team, ready and 
willing to fight for our country when directed by the 
Commander in Chief. The realization of such an or- 
ganization can be accomplished only when strong mili- 
tary discipline prevails. The deportment of which I 
speak is not imposed by fear and punishment. It is the 
attitude woven into the fabric of self-control which en- 
dures in our men on the battlefield when every semblance 
of constituted authority has vanished, when the only 
driving power that remains is the ingrained unconquer- 
able force and spirit of the team. 

From its inception at Tun Tavern and through suc- 
ceeding generations of Marines the goal of the Marine 
Corps has been to instill in the individual Marine a state 
of discipline based on peerless leadership, trained self- 
control and willingness to participate as a member of the 
team. The Marine Corps is proud of this principle. 

We have now been given considerable increased au- 
thority which will enhance this principle. The new 
Article 15 of the Uniform Code of Military Justice will 
better permit our leaders—our commanders—to promote 
discipline with justice. 

I call upon all Marine commanding officers to exercise 
this newly granted authority wisely and discriminately, 
not solely as an instrument to impose punitive measures, 
but rather, as an implement for improved correction and 
guidance contributing to improved personnel utiliza- 
tion—thus resulting in increased combat readiness. 
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VICE ADMIRAL W. R. SMEDBERG, III 
CHIEF OF NAVAL PERSONNEL 


Discipline has been called the soul of the Fleet. Dis- 
cipline is not punishment—it is acquired response which 


moves an organized group to appropriate action upon | 


receipt of an order or in anticipation of that order when 
it is not forthcoming. 
thority, developed by precept and training, which molds, 
strengthens and perfects the Navy man or woman. 

The naval commander must set the tone of discipline 
within his command. It is he who inspires initiative, 
judgment and tenacity in executing orders. Those who 
do not respond to this authority must be corrected with 
firmness, and fairness. 

The wide range of corrections authorized by the new 
Article 15 should better enable naval commanders to 
maintain the discipline essential to their command re- 
sponsibilities. Congress has assumed with justifiable 
confidence that naval commanders will utilize the in- 
creased authority wisely and judiciously. 
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NONJUDICIAL PUNISHMENT UNDER THE NEW 
ARTICLE 15—AN EXPLANATION 


LT GARY W. LEONHARDT, USNR* 


officers of all ships and stations have been 
imposing nonjudicial punishment for of- 
fenses committed after 31 January under the 
authority of a new Article 15 of the Uniform 
Code of Military Justice.t Under this new stat- 


S vt 1 FEBRUARY 1963, commanding 


» ute, commanding officers may choose from a 


larger number of punishments and may impose, 


’ when appropriate, greater punishment than was 


authorized under the old Article 15. The pur- 
pose of this discussion is to explain and interre- 
late the differences between the old and the new 
provisions of the statute and the regulations 
dealing with nonjudicial punishment: the stat- 
ute itself, Article 15 of the Uniform Code, the 


Presidential regulations, promulgated as a new 


Chapter XXVI of the Manual for Courts-Mar- 
tial, 1951, and the regulations of the Secretary 
of the Navy in Chapter I of the Manual of the 
Judge Advocate General. The ensuing discus- 
sion will follow as much as possible the order 
of the statute, tying in the provisions of the 
Manual for Courts-Martial, 1951, and the JAG 
Manual as they relate to the statute. 

In order to avoid confusion wherever possible 
in this discussion, those provisions of Article 15 
and the regulations effective after 1 February 
1963 will be referred to as the new Article; those 
provisions of the statute and regulations which 
were effective before that date will be referred to 
as the old Article 15. The same procedure is ap- 
plied to the old and new provisions of the Manual 
for Courts-Martial, 1951, and the JAG Manual. 
Further, the term “commanding officer’, as used 





*Lieutenant Gary W. Leonhardt, USNR, is currently assigned 
to the Military Justice Division of the Office of the Judge Advo- 
cate General. He holds the A.B. degree from Hamilton College 
and the LL.B. degree from Cornell Law School. Lieutenant 
Leonhardt is a member of the New York State Bar and is ad- 
mitted to practice before the United States Court of Military 
Appeals. He holds membership in the American and New York 
State Bar Associations. 

. UCMJ, art. 15, as amended. (10 USC 815; Pub. Law 87-648). 
Because of the necessity of distinguishing between the provisions 
of Article 15 and the implementing regulations effective as of 
1 February 1963 and those provisions which were effective prior 
to that date and have been superseded, the provisions effective 
as of 1 February will be designated as the new provisions (e.g., 
UCMJ, art. 15 (new); MCM, 1951, para.—(new) ; JAG Manual, 
sec.—(new)); the superseded provisions will have the notation, 
(old) following the citation. 


— 


in this discussion, includes flag or general officers 
in command, warrant officers exercising com- 
mand, and officers-in-charge, unless otherwise 
noted. 

The basic change in Article 15 relates to the 
punishments which may be imposed by com- 
manding officers.2, Other changes include the 
right to demand trial by court-martial in lieu of 
nonjudicial punishment, except for those mili- 
tary members attached to or embarked in a ves- 
sel, new procedures concerning appeals,‘ and 
increased powers for a commanding officer or 
his successor in command to suspend, remit, set 
aside or mitigate punishments previously im- 
posed.® It should be noted in passing that the 
new statute and implementing regulations are 
more definitive in many ways than the old pro- 
visions. Additionally, in those areas in which 
experience with the old law indicated that 
changes could profitably be made, those changes 
have been made, primarily in the implementing 
regulations. 

A note of caution must be added here before 
proceeding to a discussion of the changes in 
Article 15. The Executive Order which pro- 
mulgated the new Presidential regulations 
provides that a commanding officer imposing 
punishment after 1 February for an offense com- 
mitted before that date may utilize the proce- 
dures authorized by the new Article 15, but he 
may not impose punishment in an amount 
greater or of a kind other than that authorized 
under the old Article 15. Thus, a commanding 
Officer may not impose correctional custody in 
any amount for an offense committed in January 
1963, but punished at Mast in February because 
that punishment was not authorized under the 
old Article 15. 


AUTHORITY TO PRESCRIBE 
REGULATIONS 


The first subsection of the new Article 15 
delineates the authority of the President and 


2. UCMI, art. 156 (new). Cf. UCM, art. 15a (old). 

3. UCMI, art. 15a (new), MCM, 1951, para. 132 (new). 

4. UCMI, art. 15e (new), MCM, 1951 para. 135 (new), JAG Man- 
ual, sec. 0101f (new). 

5. UCM, art. 15d (new). 
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the Secretary concerned to prescribe regulations 
relating to nonjudicial punishment.* Both the 
President and the Secretary concerned can is- 
sue only limiting regulations; they cannot issue 
regulations which would increase the authority 
of the commanding officerin any way. Inother 
words, the statute sets the outer limits and all 
regulations must be within those limits. This 
is as it was under the old Article 15. The Pres- 
idental regulations are contained in a new 
Chapter XXVI of the Manual for Courts-Mar- 
tial, 1951; the regulations of the Secretary of 
the Navy are contained in Chapter I, essentially 
section 0101, of the JAG Manual. 

It should be noted, however, that the author- 
ity of both the President and the Secretary to 
issue limiting regulations covers a larger area 
than in the past. Under the prior law, the 
President’s authority to issue regulations was 
restricted to the “kind and amount of punish- 
ment” authorized.” The Secretary of a Depart- 
ment was permitted to regulate “the kinds and 
amount of punishment authorized” (i.e., he 
could impose further limitations beyond those 
imposed by the President), plus “the catego- 
ries of commanding officers authorized to 
exercise such powers, and the applicability of 
this article to an accused who demands trial by 
court-martial.” ® 

Under the new Article 15, the President and 
the Secretary concerned, when authorized, have 
the authority to limit’the following: 


1. the kind and amount of punishment authorized, 

2. the categories of commanding officers and warrant 
officers exercising command authorized to exercise 
those powers [under this Article], 

8. the applicability of this article to an accused who 
demands trial by court-martial, 

4. the kinds of court-martial to which the case may 
be referred upon such a demand, and 

5. the suspension of punishments authorized here- 
under.’ 


It will be noted that now the President and, 
when authorized, the Secretaries of the Depart- 
ments, may issue regulations in several of the 
same areas, whereas before they could issue 
regulations only as to the kind and amount of 
punishment authorized. In addition, a Secre- 
tary may issue regulations authorizing a com- 
manding officer exercising general court-martial 
jurisdiction or an officer of general or flag rank 
in command to delegate his powers under this 
Article to a principal assistant.?° 





6. UCMIJ, 
7. UCMJ, 
8. UCMJ, 
9. UCMI, 
10. Supra, 
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art. 15a (new). 
art. 15a (old). 
art. 155 (old). 
art. 15a (new). 
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DELEGATION TO A PRINCIPAL 
ASSISTANT 


The delegation of the commanding officer’s 
Article 15 powers to a principal assistant is per- 
mitted for the first time under Article 15. The 
new Presidential regulations provide that the 
delegation may be to “one of his principal as- 
sistants.”"* The Secretary of the Navy, how- 
ever, has provided, in his regulations, that the 
delegation will be to the senior officer on the staff 
of the delegating officer who is eligible to suc- 
ceed to command if the commanding officer is 
absent and that this delegation may be made 
only by flag or general officers in command with 
the express prior approval of the Chief of Naval 
Personnel or the Commandant of the Marine 
Corps, as appropriate. A delegation may be 
made under this provision to provide only for 
the consideration by the principal assistant of 


appeals forwarded from inferior commanding | 


officers, while the flag or general officer retains 


the authority to impose the punishments author- | 
Clearly, if the | 
officer who delegated the authority to consider © 
appeals imposes nonjudicial punishment, the | 


ized by the new Article 15.” 


principal assistant to whom the delegation for 
consideration of appeals was made may not con- 
sider an appeal in that case. Since the author- 
ity to delegate has been drastically limited by 
the Secretarial regulation, extensive use of this 








authority in the naval service is not anticipated. 


RIGHT TO DEMAND TRIAL 


Previously the Army and the Air Force, by 
regulation, allowed military personnel to de- 


mand trial by court-martial in lieu of non-judi- © 
cial punishment.* The new Article 15 extends © 


that right by statute to all members of the mili- 
tary, except those attached to or embarked in a 
vessel.15 In recommending that the right to 


demand trial be extended, the Senate Committee | 


on the Armed Services, in its report, stated : 


The bill extends to a considerable degree, as compared 
with existing law, the nonjudicial punishments which 
may be imposed by a commanding officer. Under 
such circumstances, the committee feels that all mili- 
tary members, except those attached to or embarked 
in a vessel, should have the statutory right to demand 


a court-martial in lieu of accepting non-judicial [sic] j 


punishment. Except for the military members aboard 
ship, the effect of the committee amendment will be 





11. MCM, 1951, para. 128a (new). 

12. JAG Manual, sec. 0101a(3) (new). 
13. JAG Manual, sec. 01017(3) (new). 
14. MCM, 1951, para. 132 (old). 

15. UCMJ, art. 15a (new). 
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to continue the existing practice in the Army and Air 

Force and, at the same time, extend the right to mem- 

bers of the Navy, Marine Corps, and Coast Guard.* 

The absolute right to demand trial by court- 
martial, or the right of election, as it may popu- 
larly be called, was not extended to military 
personnel attached to or embarked in a vessel at 
the Navy’s insistence because of the “unique 
responsibilities of the ship’s captain” and “the 
interest of maintaining morale and discipline 
aboard ship.” 77 Under authority given to him 
by the new provisions of the Manual for Courts- 
Martial, 1951, the Secretary of the Navy may, 
by regulation, extend the right of election to 
shipboard personnel. He has not done so; in 
fact, by regulation, he has expressly provided 
that Navy and Marine Corps personnel attached 
to or embarked in a vessel may not demand trial 
by court-martial.** 

The question may arise as to what is meant by 
(1) “attached to or embarked in” and (2) “a 
vessel.” The new provisions of the Manual for 
Courts-Martial, 1951, provide that a member is 


_ attached to or embarked in a vessel if, at the 
| time of the imposition of the punishment, he is 


iit atc Diese 
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4 


. assigned or attached to the vessel, is on board for 
passage, or is assigned or attached to an embarked 
staff, unit, detachment, squadron, team, air group, 
or other regularly organized body.” 

This language suggests the inclusion of any mili- 
tary personnel aboard a vessel without regard 
to their assignment to a permanent duty station 
ashore or afloat or without regard to branch of 


_ service. The words, a vessel, are not susceptible 
| of easy definition. Navy regulations, 1948, in 
_ Article 2001, defines the term as follows: 
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Vessels, comprising generally the ocean-going ships 
and craft of the Navy, and such other water-borne 
craft as may be assigned this classification. 
While it is not anticipated that the right of elec- 
tion will be exercised very often, based on prior 
Army and Air Force experience (the Senate 
Committee expressed this opinion in its re- 
port) ,?° the fact that it has been extended to 


_ Navy and Marine Corps personnel ashore makes 


it imperative that this right be clearly explained 
to and understood by all concerned. For sug- 
gested procedure on the explanation of this right, 
see the discussion in Guide for Mast Proce- 


| dures in this issue of the JAG JOURNAL. 


Continued in effect as a matter of policy is 
the provision of the JAG Manual that when a 
Navy or Marine Corps unit with its own com- 
16. S. Rept. 1911, 87th Cong., 2d Sess. 2 (1962). 





| 17. Supra, note 16. 

' 18. JAG Manual, 01016(1) (new). 
' 19. MCM, 1951, para. 132 (new). 
| 20. Supra, note 16. 
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manding officer or officer-in-charge is attached to 
a naval ship for duty, the officer commanding or 
in charge will refer matters of nonjudicial 
punishment to the commanding officer of the ship 
for disposition.2* This policy is not applicable 
aboard MSTS vessels which operate under 
civilian masters; in such cases, the unit com- 
mander will impose nonjudicial punishment on 
the members of his command. 


AUTHORITY OF WARRANT OFFICERS 
AND OFFICERS IN CHARGE 


The new Article 15 expressly authorizes war- 
rant officers exercising command to impose non- 
judicial punishment. By this express author- 
ization the new Article removes any doubt which 
might have existed under the old Article or the 
old regulations. The Secretary of the Navy, by 
his regulations, limited this authority to com- 
missioned warrant officers (W-2 and above), 
who may impose nonjudicial punishment only 
when designated to act as an officer-in-charge.* 

As under the old Article and regulations, an 
officer-in-charge of the Navy or Marine Corps 
is authorized to impose certain punishments on 
enlisted personnel of the unit of which he is in 
charge.** Only a commissioned officer, includ- 
ing a commissioned warrant officer, may be des- 
ignated to act as an officer-in-charge and this 
designation must be the result of Departmental 
Orders, Table of Organization, orders of a flag 
or general officer in command (including the 
commander of a multi-service command with 
naval personnel attached) or orders of the 
Senior Officer Present.2*> An officer-in-charge, 
regardless of his rank, is authorized to impose 
only those punishments which are authorized for 
commanding officers below the grade of lieuten- 
ant commander or major. These punishments 
will be discussed later in detail. 

The terms of his command and of the unit of 
which he is in charge set forth the jurisdictional 
requirements which must be met before a com- 
manding officer or an officer-in-charge may im- 
pose nonjudicial punishment. The JAG Manual 
provides that the person on whom the punish- 
ment may be imposed must be a member of 
the command of the commanding officer or of the 
unit of which the officer-in-charge contemplating 
the punishment is in charge at the time the 
punishment is imposed.” The person may be 
punished under Article 15 if he is assigned to or 


21. JAG Manual, sec. 01016(3). 

22. UCMJ, art. 15a (new). 

23. JAG Manual, sec. 0101a(1) (b). 

24. See UCMJ, art. 15c (new); cf. UCMJ, art. 15c¢ (old). 
25. Supra, note 23. 

26. JAG Manual, sec. 0101a (2) (new). 
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attached to the command or unit of the officer im- 
posing the punishment. The term assign con- 
templates duty of a permanent nature, while the 
term attach covers duty of a more temporary 
nature.”” Under these definitions a person may 
have two commanding officers, one temporary 
and the other permanent, and either one would 
be empowered to impose nonjudicial punish- 
ment. For example, a person on temporary ad- 
ditional duty to a school could have nonjudicial 
punishment imposed by either the commanding 
officer of the school to which he is attached or 
the commanding officer of the permanent duty 
station to which he is assigned. 

The JAG Manual further provides that if, at 
the time the punishment is to be imposed, the 
offender is no longer a member of the com- 
mand or unit, all information regarding the al- 
leged offense should be referred to some appro- 
priate authority in the chain of command over 
the accused. If a letter of admonition or rep- 
rimand is imposed by a command or unit of 
which the offender was not a member at the 
time of the offense, the letter should contain a 
statement to that effect.** 


MAXIMUM PUNISHMENTS AUTHORIZED 


As noted previously, the basic change to 
Article 15 relates to the authorized punishments. 
Two points should be noted and kept in mind 
when considering the overall effect of the new 
Article 15. The first point to remember is that 
all commanding officers, regardless of grade, 
have a wider choice as to the nature and amount 
of punishment which they may impose. This 
wider choice comes from two sources; one, new 
punishments authorized for the first time under 
Article 15, and two, authority to impose one or 
more of the authorized punishments, in addi- 
tion to or in lieu of admonition or reprimand. 
Under the old Article, the nature of punishment 
was restricted primarily either to deprivation of 
liberty or to reduction in pay grade, and a com- 
manding officer was authorized to impose only 
one punishment, in addition to or in lieu of the 
letter of censure.” 

The second point to be noted is the distinction 
which has been drawn between the maximum 
punishments which may be imposed by com- 
manding officers of the rank of lieutenant 
commander or major and above and command- 


ing officers below those ranks. As to the 
former, the enhancement of their authority 
grows out of both the fact that they may impose 
several punishments and the fact that the max- 
imums of the punishments which they are 
authorized to impose have been increased. As 
to navy lieutenants or marine corps captains 
and below, and officers-in-charge (regardless of 
rank), their authority is enhanced primarily 
by the fact that they may impose several punish- 
ments rather than one. 

The new punishments which have been au- 
thorized for the first time under the new 
Article 15 are arrest in quarters for officers and 
correctional custody, forfeiture of pay and de- 
tention of pay for enlisted personnel.*° Pre- 
viously, the punishments of forfeiture of pay 
and detention of pay were imposable on enlisted 
personnel only by a court-martial, although a 
general court-martial authority could impose 
forfeiture on an officer under the old Article 15.2 
Arrest in quarters under the new Article can be 
imposed in the Navy only by a flag or general 
officer in command. It should also be noted 
that one punishment, withholding of privileges, | 
has been deleted as an Article 15 punishment © 
and relegated to the status of an administrative — 
measure, which may be used to further the 
command’s_ efficiency. Such administrative | 
withholding of privileges cannot extend to a 
deprivation of normal liberty. 





A COMPARISON OF THE OLD AND NEW 
PUNISHMENTS: 


OFFICERS 


First, the new Article 15 lists the punish- 
ments which a commanding officer may impose 
upon officers and warrant officers of his com- 
mand. The following chart will facilitate a 
comparison of the punishments authorized 
under the old Article and the new Article. It 
must be remembered that Secretarial regula- 
tions impose certain limitations on the punish- 
ment authority granted by the statute. These 
limitations are noted on the chart and discussed 
in the text following the chart. 





27. JCS Pub. 1, pp. 25, 26. 
28. Supra, note 26. 
29. Cf. UCMJ, art. 15a (old) and UCMJ, art. 155 (new). 
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30. UCMJ, art. 156 (new). 
31. UCMJ, art. 15a (old). 
32. Supra, note 29. See also JAG Manual, sec. 0101c (new). 
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) 34. MCM, 1951, 131d (new). 


NONJUDICIAL PUNISHMENT 
OFFICER TABLE * 


















































OLD ARTICLE 15(1) | NEW ARTICLE 15(2) 

Punishments All COs GCM Authority | All COs | GCM Authority, 

Flag or General 

| | in Command (8) 
Admonition or Reprimand Yes Yes | Yes | Yes 
Withholding of Privileges 2 weeks 2 weeks Deleted (4) | Deleted (4) 
Restriction to Limits 2 weeks | 2 weeks 30 days (5) 60 days 
Arrest in Quarters | None | None | None 30 days 
Forfeiture of Pay | None | %-1 mos pay | None | %-2 mos pay i 
Detention of Pay None None | None | \%-3 mos pay 








KEY TO NUMBERS ON CHART 
(1) 
(2) 

admonition or reprimand. 


(3) 


(4) 
(5) 


One punishment, in addition to or in lieu of admonition or reprimand. 
One or more of the punishments, subject to apportionment when applicable, in addition to or in lieu of 


By regulation, the Secretary of the Navy has limited the imposition of the greater punishments to flag or 
general officers in command. See discussion infra. 

Deleted. To be treated as an administrative measure. 

By regulation, the Secretary of the Navy has limited the duration of restriction imposable on officers by 
commanding officers below the grade of LCDR/MAJOR to 15 days. 


See discussion infra. 





From the table, it is apparent that the new 
statute increases the duration of restriction 
which may be imposed by other than a general 
court-martial authority or a flag or general 
officer in command from 14 days to 30 days. 
Secondly, under the statute alone and without 
regard to Secretarial regulations, a commanding 
officer who exercises general court-martial 
authority or who is of flag or general rank may 
impose upon an officer or warrant officer re- 
striction for up to 60 days, arrest in quarters 
for up to 30 days, forfeiture of one-half pay per 
month for up to two months, and detention of 
one-half pay per month for up to three months. 
As noted in the chart, a commanding officer may 
impose one or more of these punishments. If, 
however, he imposes two punishments of the 
same nature, e.g., forfeiture of pay and deten- 
tion of pay, both of which are forms of 
deprivation of pay, he must apportion the 
punishments according to the Table of Equiva- 
lent Nonjudicial Punishments.* 

The above chart outlines the punishments as 


33. See UCMJ, art. 156(1) (new); UCM, art. 15a(1) (old); MCM, 
1951, 1316(1) (mew); MCM, 1951, 131b(1) (old). 

For a discussion of the problems of 

combination and apportionment, see Combination and Appor- 

tionment of Punishments Under Article 15, UCMJ, as Amended 

by Public Law 87-648, infra, p. 36. 
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authorized by the statute itself. The service 
regulations of the Secretary of the Navy in the 
JAG Manual have put this very important 
limitation on the authority of officers exercising 
general court-martial jurisdiction, but not those 
of flag or general rank. Only officers of flag or 
general rank in command may impose the max- 
imum punishments of 60 days restriction, 30 
days arrest in quarters, or forfeiture or deten- 
tion of pay in any amount. A general court- 
martial authority who is not of flag or general 
rank is limited to the lesser punishment of 30 
days restriction, in addition to or in lieu of ad- 
monition or reprimand. It should be further 
pointed out that this same Secretarial regula- 
tion prohibits commanding officers below the 
grade of lieutenant commander or major from 
imposing more than 15 days’ restriction on 
officers of his command.®** In other words, the 
Secretary of the Navy has carried over, at least 
partially, to the punishments imposable on. offi- 
cers, the theory of the statute that the lower 
ranking commanding officers should not have 
as much punishment authority as those of the 
grade of lieutenant commander/major and 
above. 

35. JAG Manual, sec. 0101a(1)(a) (new). 
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ENLISTED PERSONNEL remembered that the Secretarial regulations Fro 
The next topic for discussion is the maximum _ impose limitations on the maximums listed on ) ns 
. : : COE 8 or 
amount of punishment which may be imposed the chart. These limitations are noted, where wai 
upon enlisted personnel. In studying the com- appropriate on the chart, and will be discussed © aad 
parative chart which follows, it must again be more fully herein. Als 
tive 
this 
NONJUDICIAL PUNISHMENT = 
ENLISTED TABLE ® | im] 
| adc 
OLD ARTICLE 15 (1) NEW ARTICLE 15 (2) ma 
sf 
Below LCDR/ j lier 
Officers-in- All COs MAJOR LCDR/MAJOR & above / 1m) 
Punishments | Charge Officers-in- / ree 
Charge ere 
| per 
Admonition or Reprimand | Yes Yes Yes Yes } rin 
| the 
Withholding of Privileges | 2 weeks 2 weeks | Deleted (3) Deleted (3) | of 
j 
Restriction to Limits | 2 weeks 2 weeks | 14 days 60 days | = 
| | ) 
Extra Duties 2 weeks 2 weeks | 14 days (4) 45 days (4) | 0g) 
| Me 
Confinement 7 days (5) 7 days (5) | col 
Su) 
; 
Correctional Custody None None | 7 days (6) 30 days (6) tic 
| ne 
Confinement on B&W or DR | 8 days (5) | 8 days (5) | 3 days (7) 3 days (7) 
| 1 
Forfeiture of Pay ° None None | 7 days %-2 mos pay 
Detention of Pay None None | 14 days %-3 mos pay i 
x | | wi 
Reduction in Grade 1 grade (8) | 1 grade (8) | 1 grade (8) Above E-4—2 grade (9) i off 
E-4 and below—to lowest Bit 
pay grade. (10) | ak 
| is 
KEY TO NUMBERS ON CHART | th 
(1) One of the authorized punishments, in addition to or in lieu of admonition or reprimand. . li 
(2) One or more of the authorized punishments, subject to apportionment when applicable, in addition to or re 
in lieu of admonition or reprimand. Ww 
(3) Deleted. To be treated as an administrative measure. te 
(4) Under Secretarial regulations, normally should not be imposed for more than two hours per day. See : 
discussion infra. i i 
(5) Imposable only on shipboard personnel below pay grade E-4. | g 
(6) By Secretarial regulation, not to be imposed on personnel in pay grades E-4 and above. See discussion | PA 
infra. : 
(7) Imposable only on shipboard personnel. By Secretarial regulation, not to be imposed on personnel in pay e! 
grades E-4 and above. See discussion infra. | A 
(8) If within the promotion authority of the officer imposing the punishment. By Secretarial regulation, pay tl 
grades E-7 (permanent) and above in the Navy may not be reduced; pay grades E-6 and above in the i t] 
Marine Corps may be reduced only by the Commandant. See discussion infra. id 
(9) If within the promotion authority of the officer imposing the punishment. By Presidential regulation, | tl 
limited to one grade reduction. For Secretarial regulation see note 8 supra. See discussion infra. ia 
(10) If within the promotion authority of the officer imposing the punishment. By Secretarial regulation, © 0 
limited to one grade reduction. See discussion infra. ip 
36. See UCMJ, ert. 156(2) (new), UCMYJ, art. 15a(2) (old) ; MCM, 1951, 1315(2) (new), MCM, 1951, 1316(2) (old). : 3 
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From the chart, it may be seen that command- 
ing officers of the rank of lieutenant commander 
or major and above have greatly increased 


mums which they are authorized to impose. 


' Also to be considered in determining the effec- 


tiveness of these punishments is the fact—and 
this is applicable to all commanding officers and 
officers-in-charge—that they are authorized to 
impose more than one of these punishments, in 
addition to or in lieu of admonition or repri- 
mand. Thus the skipper of the U.S.S. NEVER- 
SINK (DD-000), who would ordinarily be a 
lieutenant commander or commander, may now 
impose as nonjudicial punishment 30 days cor- 
rectional custody, reduction to an inferior pay 
grade, forfeiture of one-half of a month’s pay 
per month for two months and a letter of rep- 
rimand. This is considerably more punishment 
than the two weeks of extra duties and a letter 
of reprimand that could be imposed under the 
old Article and regulations. Moreover, the in- 


| crease in maximum punishments and the rec- 
| ognition of new punishments under Article 15 
| make the authority of the commanding officer 
' commensurate with the punishment power of a 
| summary court-martial officer, and thus prac- 


tically speaking, should eliminate much of the 


_ need for the summary court. 


a eA tat sieasenrrme aan bas a 


LIMITATIONS ON MAXIMUM PUNISH- 
MENTS: ENLISTED PERSONNEL 


Having considered above the limitations 
which have been placed on the power to punish 
officers, the next items for consideration are the 
limitations pertaining to enlisted personnel 
above noted which have been put on these pun- 
ishments by the President and the Secretary of 
the Navy pursuant to their authority to issue 
limiting regulations. These limitations concern 
reduction in grade, confinement on bread and 
water or on deminished rations, correctional cus- 
tody and extra duties. 

When it considered the increased authority to 
impose reduction in grade, the Senate Armed 
Services Committee raised some question about 
the propriety of the two-grade reduction for 
enlisted personnel of pay grade E-5 and above. 
After considerable discussion with the services, 
the Committee recommended that reduction of 
those above grade E-4 be limited to one grade 
during peacetime.*? The Services committed 
themselves to that principle, which resulted in 
a limitation being written into the new chapter 
of the Manual for Courts-Martial, 1951, which 
prohibits the reduction of enlisted members 








37. S. Rept. 1911, 87th Cong., 2d Sess. 7 (1962). 


% 


above E-4 by more than one grade.** This regu- 
lation includes a proviso that, in time of war or 
national emergency hereafter declared by Con- 
gress, the Secretary of a Department may by 
regulation authorize a two-grade reduction if 
he deems it necessary. The feeling of the Senate 
Committee, as expressed in its report, was that 
promotions to petty officer or noncommissioned 
officer grades were difficult to attain during 
peacetime conditions, and that 
reduction from these grades frequently means loss 
of benefits gained by years of otherwise faithful 
service. The committee is also aware that reduction 
from petty officer or noncommissioned grades results 
in what is, in effect, a continuing punishment, be- 
cause of the reduction in pay of the person punished 
until he can again attain his former grade.” 
What brought this all on was the fact that the 
expressed purpose of this legislation was to give 
commanding officers powers of punishment 
roughly equivalent to those of a summary court- 
martial, and since a summary court-martial has 
been limited by Executive Order to a one grade 
reduction for petty officers and noncoms above 
the grade of E-4, the commanding officer per- 
haps ought to be similarly restricted under 
Article 15.*° 
The Presidential regulations do not limit the 
authority of lieutenant commanders/majors and 
above to reduce E-—4s and below to the lowest 
enlisted pay grade. The Secretary of the Navy, 
however, by a provision in the JAG Manual, has 
continued the policy that an enlisted man, re- 
gardless of pay grade, may be reduced only one 
pay grade at Mast.*7 Thus an E-4 in the Navy 
or the Marine Corps may only be reduced to pay 
grade E-3. It should be further noted that 
both the Navy and Marine Corps have limited 
the authority to reduce noncommissioned offi- 
cers in the higher pay grades. The Navy 
prohibits the reduction of chief petty officers 
holding permanent appointments, and above 
(pay grade E-7 and up), for disciplinary rea- 
sons under Article 15.47 An acting chief petty 
officer may be reduced to first class (E-6) at 
Mast. In the Marine Corps, regulations pro- 
vide that the Commandant of the Marine Corps 
retains the authority to promote noncommis- 
sioned officers to staff sergeant (pay grade E-6) 
and above. Therefore, reductions from these 
grades as nonjudicial punishment under Article 
15 can be accomplished only by the Command- 
ant.*® The Marine Corps Manual, paragraph 


38. MCM, 1951, para. 1316(2) (B) (iv) (new). 

39. Supra, note 37. 

40. Supra, note 37, citing MCM, 1951, para. 126c(2). 
41. JAG Manual, sec. 01016(7) (new). 

42. BuPers Manual, art. C-7211(2). 

43. MarCorps Manual, par. 1450.2. 
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1430, lists the Navy and Marine Corps com- 
manders who may promote to pay grades E-2 
through E-5. 

Neither correctional custody nor confinement 
on bread and water or on diminished rations 
may be imposed on petty officers of the Navy 
or noncommissioned officers of the Marine 
Corps (E-4 and above).** Extra duties may 
be required for one, two or more hours per day, 
but normally they should not be required for 
more than two hours per day.*® This is a 
change, for under the old regulations the limit 
was two hours per day.*® The type of extra 
duties must not be such as would demean the 
rate of the person on whom the extra duties are 
imposed. For example, a boatswain’s mate first 
on whom extra duties have been imposed would 
normally not be required to chip paint or to 
“holystone” the decks. As before, guard duties 
may not be required as part of the punishment 
of extra duties.*7 The performance of extra 
duties is not to be required on Sunday, although 
that day will count in determining how long the 
punishment is to be served.*® 


SUMMARY OF PUNISHMENTS AS 
LIMITED 


It should now be clear just how these punish- 
ments which may be imposed by senior com- 
manding officers on enlisted personnel of their 
commands have been increased over those 
punishments authorized by the old Article 15 
and its implementing regulations. Forfeiture 
of pay and detention of pay have been author- 
ized as punishments under the new Article 15. 
Correctional custody of up to thirty days is per- 
mitted, and may be imposed upon enlisted 
personnel afloat or ashore, although, by regula- 
tion, this punishment is not to be imposed upon 
petty officers or noncommissioned officers. The 
punishment of correctional custody replaces the 
confinement of up to seven days imposable only 
upon those attached to or embarked in a vessel 
authorized by the old Article. The maximum 
duration of restriction has been increased from 
two weeks to 60 days; of extra duties, from two 
weeks to 45 days, and more than two hours per 
day may be required. Reduction, which is 
considered by many commanding officers and 
others to be the most severe punishment under 
Article 15, is still pegged at one grade for all 
officers. 





The junior commanding officers find their 
authority increased, although not nearly so 
much as their senior counterparts. The dura- 
tion of restriction or extra duties which they 
may impose is the same—two weeks or 14 days. 
However, they may now impose forfeiture of 
seven days’ pay or detention of 14 days’ pay; 
previously, they could impose neither punish- 
ment. And they may also impose correctional 
custody on pay grades E-3 and below for up to 
seven days, ashore or afloat. 

The increase in the maximum imposable pun- 
ishments, together with the combination of pun- 
ishments, will give the commanding officer a 


much more effective tool to work with in main- | 


taining discipline within his command by im- 
posing adequate punishment for minor offenses 
without recourse to a court-martial. 

What constitutes a minor offense? The new 
Chapter XXVI of the Manual for Courts-Mar- 
tial, 1951, uses slightly different language to 
spell out some guidelines 6n this point. For the 
first time, the Manual explicitly declares that 
the term “minor offense” includes “only those 
acts or omissions constituting offenses under 
the punitive articles of the Uniform Code of 
Military Justice.”*® As before, it requires the 
commanding officer to consider all the facts and 
circumstances of the offense, including its na- 
ture, the time and place of commission, and 
above all, the offender. Disagreement as to what 
constitutes a minor offense has arisen before °° 
and will no doubt come up again, but the guide- 
lines of the Manual for Courts-Martial, e.g., 
“the average offense tried by summary court- 
martial,” ** are perhaps as definite as they can be 
expressed in writing. 

A commanding officer is not restricted by 
Article 15 in his use of nonpunitive measures 
to further the efficiency of his command. Be- 
sides the measures permitted before, the new 
paragraph of the Manual for Courts-Martial al- 
lows withholding of privileges as an administra- 
tive measure. Such action, however, must not 
extend to a deprivation of normal liberty.” 

One other change in the regulations deserves 














consideration before discussing the nature of | 


the punishments. The new paragraph 128a of 
the Manual for Courts-Martial, 1951, authorizes 
any commanding officer to limit or withhold 
completely the authority of subordinate com- 
manders to exercise Article 15 powers, subject 
to regulation by the Secretary of a Department. 





44. JAG Manual, sec. 01016 (4) and (5) (new). 
45. JAG Manual, sec. 01016(6) (new). 

46. MCM, 1951, para. 1316 (2) and (3) (old). 
47. Navy Reg. art. 1410. 

48. Supra, note 47. 
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49. MCM, 1951, para. 128b (new). 

50. U.S. v. Fretwell, 11 USCMA 277, 29 CMR 193 (1960). 
51. Supra, note 49. 

52. MCM, 1951, para. 128¢ (new). 

53. JAG Manual, sec. 0101c (new). 
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The JAG Manual provides, however, that com- 
manding officers may neither limit nor with- 
hold the authority of a subordinate commander 
without the express approval of the Secretary 
of the Navy.** For example, under the Manual 
for Courts-Martial, 1951, COMCRUDESRON 
Zero could, by regulation, if he so desired, pro- 
hibit the skippers of individual ships in his 
squadron from exercising their nonjudicial pun- 
ishment powers and require them to refer all 
cases to him for disposition. However, COM- 
CRUDESRON Zero may not do this under the 
Secretary’s regulation, unless the Secretary 
first gives him express authority to so act The 
reason for this limitation is to insure uniformity 
among the various commands of the Navy with 
regard to the imposition of nonjudicial punish- 
ment. 


NATURE OF PUNISHMENTS 


The nature of the punishments authorized 
under Article 15 is set forth in the Manual for 
Courts-Martial, 1951.55 These provisions, en- 
tirely new to Chapter XXVI, describe in detail 
the nature of each of the authorized punish- 
ments. 

PHYSICAL RESTRAINT 


Arrest in quarters, which may be imposed on 
officers (including warrant officers) only by a 
flag or general officer in command, is a form of 
moral restraint. The person undergoing this 
punishment is not physically restrained, as he 
would be in confinement, but he is under a moral 
obligation to remain in his quarters—be it a 
tent, stateroom, or private residence, on or off 
the base—unless the appropriate authority ex- 
tends the limits of the arrest. The provisions 
of the Manual for Courts-Martial, 1951, give the 
Secretary concerned authority to regulate the 
duties which an officer under arrest in quarters 
may perform. The Secretary of the Navy has 
provided that an officer on whom this punish- 
ment has been imposed “may not be required to 
perform duties involving the exercising of au- 
thority over any person who is otherwise sub- 
ordinate to him.” *° 

Restriction, another form of moral restraint, 
is imposable on both officers and enlisted men. 
Its severity can be varied, depending on (1) 
the duration of the restriction and (2) the geo- 
graphic limits. A restricted person may be re- 
quired to perform military duties unless the 
officer imposing the punishment specifies that 
54. JAG Manual, sec. 0101a(4) (new). 

55. MCM, 1951, para. 131ce (new). Unless otherwise noted, the fe*- 


lowing text discussion is based on this subparagraph. 
56. JAG Manual, sec. 01016(8) (new). 





the punishment is to be served with suspension 
from duty. 

Extra duties as punishment requires the of- 
fender to accomplish tasks or duties above and 
beyond those normally assigned to him. These 
extra duties are to be completed outside of 
normal working hours and may include almost 
any type of military duties, with exceptions. 
Guard duties are not to be required,’ and the 
type of extra duties must not be such as to de- 
mean the grade or position of a petty officer or 
noncommissioned officer who is performing 
them. 

The punishments of extra duties and restric- 
tion have been discussed together as punish- 
ments, the general nature of which is physical 
restraint, because of changing concepts concern- 
ing the nature of various punishments. Extra 
duties, as well as restriction, is now considered 
to be a form of physical restraint, for the per- 
son undergoing the punishment is required to 
remain aboard his ship or station while per- 
forming the duties, and can go ashore only after 
the duties are performed. The regulations spe- 
cifically provide that restriction and extra 
duties, even though considered to be of the same 
general nature, may be served concurrently, but 
the duration of the combination may not exceed 
the maximum duration for extra duties. 

Correctional custody, which is a new concept, 
envisages physical restraint of the offender dur- 
ing duty or non-duty hours, or both. The person 
serving it may be required to perform his regu- 
lar military duties, extra or fatigue duties or 
hardlabor. The purpose of correctional custody 
is to allow close supervision of the offender so as 
to correct his behavior without putting an alba- 
tross around his neck in the nature of a sentence 
to confinement.** 

Confinement on bread and water or on dimin- 
ished rations may be imposed only on personnel 
attached to or embarked in a vessel. An of- 
fender undergoing this punishment will be al- 
lowed to communicate only with authorized per- 
sonnel. He will be served bread and water only 
if that punishment is specifically imposed ; other- 
wise the ration will be that specified by the au- 
thority administering the punishment. If this 
punishment is specifically imposed, a statement 
by a medical officer, certifying that the execu- 
tion of the punishment will not be deleterious 
to the health of the offender, must be obtained 
before the punishment may be executed. 


DEPRIVATION OF PAY 
Under old Article 15, forfeiture of pay could 


57. Supra, note 47. 
58. See S. Rept. 1911, 87th Cong., 2d Sess. 6 (1962). 
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be imposed on officers only by an officer exercis- 
ing general court-martial jurisdiction. The new 
Article 15 extends forfeiture to enlisted person- 
nel as well as officers; it may be imposed by all 
officers authorized to impose nonjudicial pun- 
ishment, with variations as to the length of time 
for which it may be imposed depending upon the 
grade of the imposing officer. Detention of pay 
has been added as an authorized punishment, 
with similar rules regulating its imposition. 
Forfeiture of pay results in permanent loss of 
pay. Detention of pay isa temporary withhold- 
ing of the pay of the offender, and at the end 
of a stated period of time, which cannot be 
longer than one year, or the end of the man’s 
enlistment, whichever occurs first, the pay de- 
tained is returned to him. Detention of pay 
is considered to be a lesser included punishment 
of forfeiture. 


REDUCTION IN GRADE 


Reduction in grade has been, and will prob- 
ably continue to be, one of the more severe pun- 
ishments which can be imposed under Article 15. 
It must be emphasized that this punishment 
should be imposed only after the exercise of 
sound discretion by the commanding officer. 
The statutory authority to impose reduction in 
grade has been further limited by Presidential 
and SECNAV regulations to one grade at all 
levels. The loss of one grade means loss of pay 
as well as other benefits for the man reduced. 
The Manual for Courts-Martial, 1951, states 
that, as employed in Article 15, 


the phrase “if the grade from which demoted is 
within the promotion authority of the officer imposing 
the reduction or any officer subordinate to the one who 
imposes the reduction” does not refer to the authority 
to promote the individual concerned but to the gen- 
eral authority to promote to the grade held by the 
individual to be punished.” 


The purpose of this provision of the Manual is 
to authorize a commanding officer who, because 
an offender is not permanently attached to his 
command, would not have the authority to pro- 
mote the particular individual, to reduce the 
offender if he may promote personnel to the 
grade from which reduced. 

The present policy, requiring the commanding 
officer who is not authorized to impose reduc- 
tion to refer cases in which reduction is con- 
sidered an appropriate punishment to an officer 
who has such authority under Article 15," is 


59. See page 39, infra. 

60. MCM, 1951, para. 131¢c(7) (new). 

61. MCM, 1951, part. 32e (new). This is one of the incidental 
changes to the MCM required by the amendment of Article 15, 
UCMJ, and its implementing regulations. 
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continued in effect. 

In general, Article 15 punishments are effec- 
tive on the date imposed, unless suspended. By 
regulation, however, the Secretary of the Navy 
has authorized commanding officers of ships at 
sea to defer, under certain circumstances, the 


execution of correctional custody or confinement © 


on bread and water or on diminished rations for 
up to 15 days after it is imposed. A letter of 
admonition or reprimand is imposed when de- 
livered to the offender.” 


SUSPENSION, REMISSION, MITIGATION, 
SETTING ASIDE 


Extensive changes have been made in the © 


authority of commanding officers and superior 
authority on appeal to suspend, remit, mitigate 
or set aside Article 15 punishments, whether 
executed or not. A punishment is executed 
when it has been completed. With respect to 


physical restraint, the punishment is executed © 





tina veer anklet aches ete 


when it has been served. With regard to loss of | 
pay, the punishment is executed when it has © 
been collected. Reduction in grade is executed © 


when imposed, unless suspended. These new 
provisions can best be summarized as follows: 

The imposing officer or his successor in com- 
mand may: 


1. remit or mitigate any part or amount of the © 


punishment which is unexecuted. 


2. set aside all or some part of the punishment, — 


executed or not, and restore all rights, privileges 


and property affected. 


8. mitigate reduction, executed or not, to forfeiture or — 


detention of pay. 


4. suspend on probation any unexecuted part or 


amount of the punishment. 

5. suspend a reduction or forfeiture, whether exe- 
cuted or not. A forfeiture or detention of pay is 
considered to be unexecuted as long as it remains 
uncollected.” 


If a forfeiture or reduction has been executed, 
it can be suspended only within four months of 
the date of imposition. The rules summarized 
above are applicable to the imposing officer or 
his successor in command, as defined in Navy 
Regulations, Chapter 13, sections 3 and 4. The 
Secretary of the Navy, by regulation, has pro- 
vided in addition that the present commanding 
officer of an offender, other than the imposing 
officer or his successor in command, may exer- 
cise similar powers.™ 

The period of suspension may not be longer 
than six months from the date of suspension, 


62. JAG Manual, sec. 010le (new). 
63. MCM, 1951, para. 134 (new). 
64. JAG Manual, sec. 01017 (new). 
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and once the period is completed, without action 
to vacate the suspended punishment having 
been taken, the punishment is automatically re- 
mitted without further action. Moreover, if 
the current enlistment of the person whose 
punishment is suspended expires, the suspension 
period is automatically terminated and the 
punishment is remitted. 

Insofar as the vacation of a suspended pun- 
ishment is concerned, a formal hearing is not 
Courts-Martial, 


or forfeiture of pay or detention of pay of more 
than 14 days’, or reduction from the fourth or 


in the | higher pay grade, then the probationer should 


be given, whenever practicable, an opportunity 
to appear before the officer contemplating the 
vacation to defend himself or rebut adverse in- 
formation. It should be noted that he may be 
given an opportunity to appear in any case, and 
if practicable, it should be done as a matter of 
policy. The vacation of a suspended sentence 
may be accomplished by any commanding offi- 
cer who is authorized to impose the punishment 
to be vacated. For example, a lieutenant in the 
Navy may vacate a suspended sentence to seven 
days’ correctional custody, but he may not va- 
cate a suspended sentence to 30 days’ correc- 
tional custody because he is not originally 
authorized to impose that punishment. 

When a commanding officer takes mitigating 
action, such as substitution of a less severe form 
of physical restraint for the one originally im- 
posed, the duration of the less severe form may 
not be for a greater period than the duration 
of the punishment originally imposed. For ex- 
ample, assume that the commanding officer de- 
cides to mitigate 20 days correctional custody to 
restriction. The duration of the restriction may 
not be longer than 20 days. The commanding 
officer is not authorized to utilize the Table of 
Equivalent Nonjudicial Punishments at this 
point to make the duration of the restriction 40 
days, on the basis of two-for-one. The same rule 
applies to forfeiture and detention of pay, i.e., 
the amount of the detention may not be greater 
than the amount forfeited under the original 
punishment. 

The Manual for Courts-Martial, 1951, pro- 
vides, as a matter of policy, that punishments 
which have been executed should be set aside 
only if a clear injustice to the person punished 
has resulted from the imposition of the punish- 
ment. Such action should be taken within a rea- 
sonable time, normally four months from the 
date the punishment was imposed. 

A person punished under Article 15 may apply 
for relief to his commanding officer in the form 


\ 
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of suspension, mitigation, remission or setting 
aside of all or part of the punishment. He 
should be informed, however, that a reasonable 
time for such application is normally 15 days. 


APPEALS 


A person punished under Article 15 may also 
appeal to the next superior authority in the chain 
of command, via the imposing officer, when the 
offender considers the punishment which has 
been imposed to be unjust or disproportionate 
to the offense. Here, too, as with an application 
for relief noted in the preceding paragraph, an 
appeal not made within a reasonable time may 
be rejected. Pursuant to JAG Manual regu- 
lations, the time limit for appeal must be no less 
than 15 days and allowance should be made for 
transmittal of correspondence through the 
mails."¢ 

Who is the next superior authority is deter- 
mined, under Article 15, in one of two ways. 
Generally, it will be the authority next higher 
in the chain of command. The Manual for 
Courts-Martial, 1951, however, also provides 
that it may be the authority designated as the 
next superior for Article 15 purposes by Secre- 
tarial regulations.” The regulations of the Sec- 
retary of the Navy prescribe the authority im- 
mediately superior to the officer imposing the 
punishment as the officer to whom an appeal 
shall be forwarded, whether or not this superior 
officer is in the chain of command over the per- 
son punished. However, an officer who has dele- 
gated his Article 15 powers to a principal assist- 
ant may not consider an appeal from nonjudicial 
punishment imposed by the officer to whom he 
made the delegation.® 

When the imposing officer is not the offender’s 
immediate commanding officer, then the appeal 
should be forwarded to the imposing officer by 
the immediate commanding officer of the of- 
fender for transmittal to the next superior of 
the imposing officer.°° The reverse course of 
transmittal is to be followed in informing the 
offender of the disposition of the appeal. 

Appeals must be in writing, and the appellant 
may set forth his reasons for considering the 
punishment unjust or disproportionate. In any 
case where the punishment exceeds seven days’ 
arrest in quarters, correctional custody, or for- 
feiture of pay, or fourteen days’ restriction, ex- 
tra duties or detention of pay, or reduction from 

(Continued on page 43) 
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MCM, 1951, para. 135 (new). 

JAG Manual, sec. 0101f (new). 
MCM, 1951, para. 135 (new). 
JAG Manual, sec. 01017(2) (new). 
JAG Manual, sec. 0101/(4) (new). 


FEBRUARY-MARCH 1963 








COMBINATION AND APPORTIONMENT OF 


PUNISHMENTS UNDER ARTICLE 


15, 


UCMJ, AS AMENDED BY PUBLIC LAW 
87-648 


LCDR THEODORE S. MANDEVILLE, USN* 


Y THIS TIME most commanding officers and others 
involved in the administration of discipline are gen- 
erally aware that the Congress has amended Article 
15, UCMJ, to increase the authority of the commanding 
officer to impose nonjudicial punishment for minor 
offenses committed by members of his command. The 
new law which took effect on 1 February 1963 has been 
implemented by an Executive Order which replaces the 
current Chapter XXVI of the Manual for Courts-Mar- 
tial, 1951. All citations refer to the new chapter. Most 
of those who are already familiar with the provisions 
of the new Article 15 will agree that the reforms were 
long overdue and should, if properly implemented, en- 
hance morale and discipline in every command and, at 
the same time, reduce the number of courts-martial 
awarded for relatively minor offenses. 

Those who have not had an opportunity to study the 
law or the Executive Order may find the section on 
combination and apportionment of punishments rather 
rough going on first reading. An attempt is made here 
to set forth the principles of combination and apportion- 
ment in somewhat different language than that used in 
the Executive Order in the hope that commanding offi- 
cers and those involved in the administration of 
discipline will discover that nonjudicial punishment may 
now be tailored to fit the offense involved in the light of 
the factual situation giving rise to it, the personality of 
the offender, and the operational commitments of the 
command. 

Public Law 87-648, increasing the authority of com- 
manding officers to impose nonjudicial punishment, per- 
mits certain of the authorized punishments to run con- 
currently and/or consecutively, and sets forth certain 
mandatory criteria for the combination and apportion- 
ment of different kinds of punishment in the event that 
the commanding officer desires to impose more than one 
kind of punishment for the offense involved. 

The punishments now authorized in addition to ad- 
monition and reprimand are of four different natures: 
(1) physical restraint; (2) deprivation of entitlement to 
pay; (3) reduction in grade; and (4) confinement on 
bread and water or diminished rations. With the ex- 
ception of confinement on bread and water or diminished 





*Lieutenant Commander Theodore S. Mandeville, Jr., USN, is cur- 
rently assigned to the Military Justice Division of the Office of the 
Judge Advocate General. He holds the B.S. degree from Denison 
University and the LL.B. degree from Western Reserve University. 
Lieutenant Commander Mandeville is a member of the Ohio State 
Bar Association and is admitted to practice before the United 
States Supreme Court and the United States Court of Military 
Appeals. 
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rations, a commanding officer may impose one or more 
kinds of punishment of each nature upon enlisted mem- 
bers of his command, and, when so imposed, the kinds 
of punishment of one nature will run concurrently with 
those of any other nature which may have been imposed 
for the same offense. For example, where a punish- 
ment involving reduction in grade, detention of pay, and 
correctional custody has been imposed, the reduction, 
detention, and custody will be carried out at the same 
time, i.e., concurrently. 

One or more of the punishments of the same nature 
may run either concurrently or consecutively so long 
as the limitations prescribed by Article 15(b) and the 
new provisions in the Manual for Courts-Martial are 
observed. For example, a punishment involving extra 


duties and restriction, both of which are in the nature — 


of physical restraint, may run concurrently, i.e., at the 
same time. Such punishments may also run consecu- 
tively if the punishment, as imposed, requires the per- 
formance of extra duties after the period of restriction 
has been served. Commanding officers, therefore, should 
make it clear whether punishments imposed are to run 
concurrently or consecutively. When one or more pun- 
ishments of the same nature are imposed to run con- 
currently, the combination may not be imposed for a 
period in excess of the maximum duration prescribed 
for the most severe kind of punishment. In determin- 
ing which is the most severe kind of punishment, refer- 
ence to the Tables of Equivalent Nonjudicial Punish- 
ments is necessary. Using the example once more, 
restriction and extra duties imposed by a lieutenant 
commander or major or above may be combined to run 
concurrently, provided that the duration of the com- 
bination does not exceed the maximum duration pre- 
scribed for extra duties, to wit: 45 days. Extra duty is 
the more severe of the two kinds of punishment, each 
two days.of restriction being equivalent to but 1% days 
of extra duty according to the Table of Equivalent Non- 
judicial Punishments. 

When punishments of the same nature are combined 
to run consecutively, a somewhat more complicated 
problem arises. The wording of Article 15(b) and that 
contained in paragraph 131d, MCM, states, “. . 
neither the punishments of arrest in quarters and re- 
striction in the case of officers, nor two or more of the 
punishments of correctional custody, extra duties, and 
restriction in the case of enlisted persons may be com- 
bined to run consecutively in the maximum amount im- 
posable for each.” Construing this statement literally, 
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an overzealous commanding officer might consider it 
proper to impose 59 days restriction, 44 days extra duty, 
and 29 days correctional custody to run consecutively. 
Regardless of the statement quoted in part above, this 
punishment is not in accordance with the intent of the 
law. The intent and the clear meaning thereof upon 
reading the amplifying sections is that when two or 
more punishments of the same nature are imposed to 
run consecutively there must be an apportionment in 
accordance with the Table of Equivalent Nonjudicial 
Punishments. 

For the convenience of commanding officers exercising 
Article 15 powers, the Table of Equivalent Nonjudicial 
Punishments and five tables of combination and ap- 
portionment which are set forth below may be helpful 
in insuring that the authority prescribed in the Article 
is not exceeded. All apportioned combinations shown 
are of the maximum duration imposable and any lesser 
number of days may be substituted for the number ap- 
pearing in the tables without impairing the validity of 
the apportionment. It might be well to note that when 
two or more punishments of the same nature are ap- 


portioned, i.e. combined, to run consecutively, the total 
duration of the combination is always less than the 
maximum duration prescribed for the least severe pun- 
ishment in the combination. For example, the duration 
of a punishment combining restriction, extra duties, and 
correctional custody (all of which are in the nature of 
physical restraint) will always be less than the maxi- 
mum duration prescribed for restriction alone. Restric- 
tion, according to the Table of Equivalent Nonjudicial 
Punishments, is the least severe in the combination. 

The five tables of combination and apportionment 
which are set forth below apply only to commanding of- 
ficers in the grade of major or lieutenant commander 
and above. The Table of Equivalent Nonjudicial Pun- 
ishments shows the relative severity of various punish- 
ments in the nature of physical restraint and depriva- 
tion of entitlement to pay. Notice that the equivalents 
change slightly depending upon whether the punishments 
are imposed by a commanding officer in the grade of 
lieutenant commander or major and above or by an of- 
ficer below that grade. 
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TABLE 1 


For combining Correctional Custody, 
Extra Duties and Restriction to 
Limits to be served consecutively. 
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EXPLANATION OF TABLE.—A11 
permissible maximum combina- 
tions ef the three punishments 
of correctional custody (CC), 
extra duties (ED), and restriction 
to limits (R) can be determined by 
drawing two intersecting lines on the 
table—one vertical and one horizontal. 
The maximum number of days of correctional 
custody imposable will appear at the upper 
extremity of the vertical line, the maximum 
number of days of extra duties imposable will 
appear at the left extremity of the horizontal line, 
and the maximum number of days of restriction will 
appear where the two lines intersect 


EXAMPLE OF USE OF TABLE.—Using the table, and as indicated 

thereon by the circled figures, a commanding officer in the 
rade of lieutenant commander or major or above could impose 10 
ays correctional custody, 14 days extra duties, and 21 days of 

restriction to limits. 

*These lines are to be used only when entering the table to determine 

ED with a predetermined amount of CC and R. These lines are NOT to be used 

Ee table with CC and ED to determine R. 
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TABLE OF EQUIVALENT 
NONJUDICIAL PUNISHMENTS 


The maximum authorized punishments permit the formu- 
lation of the following tables of equivalent nonjudicial 
punishments: 














Table I 
Correctional Extra Restriction 
Custody Duties To Limits 
(days) (days) (days) 

Major or 
LCDR and 1 2 
Above 1% 
Below Major 1 2 2 
or LCDR 














COMMENT: From the foregoing tables, it will be seen 
that for punishments imposed by a commanding officer 
of the grade of Major or LCDR and above, one day of 
correctional custody and 1% days’ extra duties or two 











Table II 
Forfeiture Detention 
of Pay of Pay 
(days) (days) 
Major or 
LCDR and 1 1% 
Above 
Below 
Major or 1 2 
LCDR 














days’ restriction to limits are equivalents. In like 
manner, one day’s forfeiture of pay and 1% days’ 
detention of pay are equivalents. For a commanding 
officer below the grade of Major or LCDR, or in the case 
of Navy, Marine Corps and Coast Guard, an officer-in- 
charge, one day of correctional custody and two days’ 
extra duties or two days’ restriction to limits are equiva- 
lents. Similarly, one day’s forfeiture of pay and two 
days’ detention of pay are equivalents. 





TABLE IL 
For combining Correctional 
Custody with either Extra 
Duties or Restriction to 


TABLE _III 
For combining Extra 
Duties and Restriction 
to Limits to be served 


























Limits to be served con- consecutively. 
secutively. 
| ED + R 
cC + R or ED | 
| 1 + 58 
1 + 58 or 43 2 + 57 
| 2 + 56 or 42 3 + 56 
| 3 + 54 or 40 4 + 54 
| 4 + 52 or 39 5 + 53 
5§ + 80 or 37 , 6 + 52 
| 6 + 48 or 36 7 + 50 
7 + 46 or 34 8 + 49 
8 + 44 or 33 9 + 48 
} 9 + 42 or 3il 10 + 46 
19 + 40 or 30 1l + 45 
| 11 + 38 or 28 12 + 44 
| 12 + 3 or 27 13 + 42 
| 13 + 34 or 25 14 + 41 
| 14 + 32 or 24 15 + 40 
} 5 + 30 or 22 16 + 38 
16 + 28 or 21 17 + 37 
17 + 26 or 19 18 + 36 
18 + 24 or 18 19 + 34 
19 + 22 or 16 20 + 33 
20 + 20 or 15 21 + 32 
21 + 18 or 13 22 + 30 
| 22 + 16 or 12 23 + 29 
| 23 + 14 or 10 24 + 28 
| 24 + 12 or 9 25 + 26 
25 + 10 or 7 26 + 25 
26 + 8 or 6 27 + 24 
27 + 6 or 4 28 + 22 
| 28 + 4 or 3 29 + 21 
29 + 2 or 1 30 + 20 
31 + #18 
32 + #417 
33+ #416 
34 + 14 
35 + 13 
CC — Number of days of 36 + 12 
Correctional Custody. 37 + #10 
38 + 9 
R — Number of days of 39 + 8 
Restriction to Limits. 40 + 6 
41 + 5 
ED — Number of days of 42 + 4 
Extra Duty. 43 + 2 
44 + 1 
(Note #1) 
Note 1: Extra Duties and Restriction to 


Limits may be combined to be 
served concurrently to the 
maximum of Extra Duties. 
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: Forfeiture of Pay and 


TABLE_IV 
For combining 
Forfeiture of 
Pay and Deten— 


TABLE _V 
For combining 
Detention of 
Pay and For-— 

















tion of Pay. feiture of Pay. 
FF + DP DP + FF 
1 + 43 1 + 29 
2 + 42 2 + 28 
3 + 40 3 + 28 
4 + 39 4 + 27 
5 + 37 5 + 26 
6 + 36 6 + 26 
7 + 34 7 + 2 
8 + 33 8 + 24 
9 + $l 9 + 24 
10 + 30 10 + 23 
1l + 28 1l + 22 
in 6+ 37 12 + 22 
13 + #25 13 + 21 
14 + 24 1 + 20 
15 + 22 15 + 20 
16 + 21 16 + 19 
ya ae 17 + 18 
18 + 18 18 + 18 
19 + 16 19 ¢. I? 
20 + 15 20 + 16 
21 + 13 2. + 36 
22 + 12 22 + 15 
23 + 10 23 + 14 
24 + 9 24 + 14 
25 + 7 25 + 13 
_— + © 26 + 12 
27 + 4 (a ee 
28 + 3 28 + ill 
29 + } | 29 + 10 
30 + 10 
3l + 9 
(Notes #2 & 3) 32 + 8 
33 + 8 
34 + 7 
FF — Number of days of 35 + 6 
Forfeiture of Pay. 36 + 6 
37 «6+ 5 
DP — Number of days of 38 + 4 
Detention of Pay. 39 + 4 
40 + 3 
41 + 2 
42 + 2 
43 + 1 











(Notes #2 & 3) 


In no case shall 
Forfeiture or 
Detention of Pay 
or a combination 
thereof be imposed 
in excess of 15 
days in any single 
month. 


Detention of Pay must 
be expressed in dollars 
not in days. 
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FORFEITURE AND DETENTION OF PAY 
UNDER ARTICLE 15, UCMJ 


LCDR THEODORE S. MANDEVILLE, USN 


HE NEW ARTICLE 15, UCMJ authorizes the pun- 

ishments of forfeiture and detention of pay. Both 
punishments are in the nature of deprivation of entitle- 
ment to pay. 

Forfeiture operates permanently to deprive an 
offender of the amount to be forfeited. Commanding 
officers in the grade of lieutenant commander or major 
or above may impose forfeiture of up to one-half pay 
per month for two months. Commanding officers below 
the grade of lieutenant commander or major and all 
officers-in-charge regardless of grade may impose for- 
feiture of not more than seven days’ pay. 

Detention of pay is a temporary withholding of a 
stated amount for a specified period. At the expiration 
of the period the offender receives the entire amount 
withheld. This form of nonjudicial punishment is newly 
authorized and under proper circumstances may be an 
effective disciplinary measure without working as seri- 
ous a financial hardship as forfeiture of pay or reduction 
in grade. Commanding officers in the grade of lieuten- 
ant commander or major or above may impose detention 
of up to one-half pay per month for three months. 
Commanding officers below the grade of lieutenant 
commander or major, and all officers-in-charge regard- 
less of grade, may impose detention of not more than 
fourteen days’ pay. Any pay detained may not be with- 
held for more than one year or for longer than the 
current enlistment of the offender, whichever period 
expires earlier. 

The pay subject to forfeiture or detention includes 
only the basic pay of the offender plus any sea or for- 
eign duty pay to which he may be entitled. If reduction 
in grade is imposed as part of the punishment, the for- 
feiture or detention must be computed on the basic pay 
plus sea or foreign duty pay of the grade to which the 
offender has been reduced. Furthermore, the officer 
imposing the punishment must first deduct any amount 
which the offender may be required by law to contribute 
in order to entitle him to basic allowance for quarters. 
In this connection, it should be noted that Public Law 
87-531, which has been implemented in the naval service 
by SECNAV INSTRUCTION 7220.42 of 27 September 
1962, makes certain changes to basic allowance for quar- 
ters and Class “Q” Allotments. These changes were 
effective on 1 January 1963. The most significant 
change is that enlisted persons in the pay grades above 
E-4 with more than four years’ service are no longer 
required to have an allotment to dependents in effect in 
order to entitle them to basic allowance for quarters. 
For those members in pay grades E-4 (with four years’ 
service or less) and below with dependents, a mandatory 
“Q” allotment of $40.00 per month may be required. 
Voluntary allotments need not be deducted in computing 
the net pay subject to forfeiture or detention. 


\ 


It is also important to note that, if an enlisted member 
with dependents is reduced from E-4 with more than 
four years’ service to pay grade E-3, $40.00 of his 
monthly pay in the reduced grade is not subject to for- 
feiture or detention, inasmuch as in the reduced grade 
he may be required to register a “Q” allotment in that 
amount in order to entitle him to basic allowance for 
quarters. 

Punishments to forfeiture and/or detention of pay 
must state the amount to be forfeited and/or detained 
in whole dollar amounts rather than in dollars and cents 
or loss of so many days’ pay. If the forfeiture or deten- 
tion is to be applied for more than one month the num- 
ber of months should be stated. In the case of a.deten- 
tion, the period for which the pay is to be detained must 
also be stated. Neither forfeiture nor detention can 
be applied to any pay which accrued to the offender be- 
fore the imposition of the punishment. 

The following tables of maximum forfeiture and de- 
tention should be of assistance to commanding officers 
imposing one or more of the punishments of depriva- 
tion of entitlement to pay. The figures used in the table 
are maximum amounts which may be forfeited or de- 
tained according to the pay grade and length of service 
of the offender. Lesser amounts may be used in any case 
without affecting the legality of the punishment. In 
using the tables consider the following examples: (1) 
Punishment to maximum forfeiture is imposed at mast 
upon a PO1 with over six years’ service and drawing sea 
pay. The commanding officer is a lieutenant com- 


mander. He should pronounce the punishment as fol- 
lows: “... to forfeit $127.00 per month for two 
months.” (2) Punishment involving maximum deten- 


tion of pay is imposed at mast by the same command- 
ing officer upon a PO2 with over four years’ service who 
draws sea pay. The punishment should be so stated, 
“, . . to have $110.00 per month for three months de- 
tained for one year.” (3) A PO3 with over six years’ 
service is reduced at mast to the grade of seaman. The 
pay in his reduced grade including sea pay is $150.00 
per month. He may now be required to make an allot- 
ment to entitle him to BAQ; therefore, $40.00 must be 
deducted from base pay plus sea pay leaving an amount 
of $110.00 subject to forfeiture or detention. If the 
punishment is imposed by a lieutenant commander or 
above, one-half of $110.00 or $55.00 per month may be 
forfeited for two months or detained for three months. 
If the punishment is imposed by a commanding officer 
in a grade below that of lieutenant commander or by an 
officer-in-charge in any grade, the maximum forfeiture 
would be seven days’ pay expressed to the lowest full 
dollar: $25.00. The maximum detention would be four- 
teen days’ pay expressed to the lowest full dollar: 
$51.00. 
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PAY RATE TABLE 

FOR USE IN ADJUDGING FORFEITURES/DETENTION 
UNDER ARTICLE 15 

AT SEA AND FOREIGN DUTY COMMANDS 
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Maximum Monthly Basic 






























































] 
DAILY DAILY || Pay Subject to Forfeiture 
MONTHLY BASIC BASIC | Detention by COs—LCDR, 
| PAY GRADE BASIC PAY | PAY || MAJ and above 
| PAY (1) | (2) | 
| | ! Per Mo. (1) Per Mo. (2) 
| = Se OS Se eee ee uae ee, — 1] 
| | | | 
| E-1 (SR, PVT) | | 
| 
| Under 4 mos 86.00 1.58 | 2.86 | 23.00 43 .00 
Under 2 yrs 91.20 1.70 | 3.04 I 25.00 45.00 
Over 2 yrs 113.00 | 2.43 83.76 H 86.00 56.00 
E-2 (SA, PFC) i 
Under 2 yrs | 98.80 1.79 8.12 || 26.00 46.00 
Over 2 yrs || 116.00 2.53 | 3.86 | 88.00 58.00 
E-3 (SN, L/CPL) | | | 
| | 
Under 2 yrs || 108.87 2.27 3.61 | 34.00 54.00 
Over 2 yrs 133 .00 3.10 4.43 | 46.00 66.00 
Over 4 yrs 150.00 3.66 | 5.00 | 55.00 75.00 
E-4 (P03, CPL) | ! 
| | 
| 
Under 2 yrs | 185.80 3.17 | 4.51 47.00 67.00 
Over 2 yrs | 163.00 4.10 5.43 61.00 81.00 
Over 3 yrs | 178.00 4.43 5.76 66.00 86.00 
Over 4 yrs | 183.00 a ees 91.00 
Over 6 yrs | 193.00 | ee 96.00 
Over 8 yrs | 208.00 Se Eee 101.00 
: aa - | 
E-5 (P02, SGT) | | 
| | 
Under 2 yrs || 161.24 | 5.37 Pearer 80.00 
Over 2 yrs | 196.00 2) a Pees 98 .00 
Over 4 yrs 221.00 . 7.56 D mcserenews 110.00 
Over 6 yrs | 226.00 7.53 ees 113.00 
Over 8 yrs | 236.00 : 7.86 © ceiaitcosaas 118.00 
Over 10 yrs | 256.00 - : 8.53 B seawnenens 128 .00 
E-6 (PO1, S/SGT) ] | ! 
| 
Under 2 yrs | 195.81 janie 6.52 ieee aod 97.00 
Over 2 yrs .. eee 7.33 ©  neekewnens 110.00 
Over 4 yrs | 245.00 : 8.16 BP iacsaeaalieas 122.00 
Over 6 yrs | 255.00 8.50 Bi aeeaieenae 127.00 
Over 8 yrs | 265.00 8.83 ears 132.00 
Over 10 yrs | 275.00 | 9.16 ears 137.00 
Over 12 yrs | 285.00 9.50 } bean bak 142.00 
Over 14 yrs 295.00 | ‘ 9.83 ae 147.00 
Over 16 yrs | 800.00 | 10.00 LERNER 150.00 
| Over 18 yrs 310.00 a 155.00 
| E-T7 (CPO, G/SGT) | 
Under 2 yrs 2 $e 7.62 i Soe sodtsde 114.00 
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Maximum Monthly Basic 






































| 
DAILY DAILY || Pay Subject to Forfeiture/ 
MONTHLY BASIC BASIC Detention by COs—LCDR, 
PAY GRADE BASIC PAY PAY | MAJ and above 
PAY (1) (2) 
| Per Mo. (1) Per Mo. (2) 
| 
Over 2 yrs | ee | j..-. . A eee 129.00 
Over 4 yrs 1 te - | an aneneeerenes See) 0 oi) eescecclees 136.00 
Over 6 yrs . Meee? a, es Of ee 141.00 
Over 8 yrs || ps” Zl ee . 7 an || ea, ts 146.00 
Over 10 yrs 2 ees a | ese ae 153.00 
Over 12 yrs _ aes Si Seer aes 161.00 
Over 14 yrs &. aes [i SeRenese. W 166.00 
Over 16 yrs | en ene 11.58 A Saeki 173.00 
Over 18 yrs ie, i 12.08 eee 181.00 
Over 20 yrs } @78.60 | ......... a pee | 186.00 
E-8 (CPOS, 1st/SGT & M/SGT) | } | 
| | 
Over 8 yrs B ME cn cicennieee on ee 166 .00 
Over 10 yrs on AM (ee peers 11.41 fl ) oeh ea ce 171.00 
Over 12 yrs 352.50 a al Aa 11.75 Peres 176.00 
Over 14 yrs 362.50 ee 2 12.08 (eters See 181.00 
Over 16 yrs 372 .50 Aaa tre 12.41 | aaa ee 186.00 
Over 18 yrs i ea i. ee | 191.00 
Over 20 yrs A ree 13.08 Bere | 196.00 
Over 22 yrs = ae peor 13.41 siottiedgalies 201.00 
| 
E-9 (CPOM, SGT/MAJ, MGY/ || | 
SGT) 
Over 10 yrs | oe a ree Bee. ff cSckceeecs 201.00 
Over 12 yrs . 2s i An ee 206.00 
Over 14 yrs | Cece | neeesuens 14.08 eae ss 211.00 
Over 16 yrs i} oe A ee i Sh ee h 216.00 
Over 18 yrs oo 14.75 an 221.00 
Over 20 yrs 2 bea | EE RGSS 226.00 
Over 22 yrs | Meee |, eesewanies oe: a | ee ee 231.00 





(1) BAQ ceducted. 
(2) BAQ not deducted. 





PAY RATE TABLE 


FOR USE IN ADJUDGING FORFEITURES/DETENTION 


UNDER ARTICLE 15 


AT CONUS COMMANDS 








Maximum Monthly Basic 





DAILY DAILY Pay Subject to Forfeiture/ 
MONTHLY BASIC BASIC || Detention by COs—LCDR, 
PAY GRADE BASIC PAY PAY || MAJ and above 
PAY (1) (2) Se ee ee 
| | | 
| Per Mo. (1) | Per Mo. (2) 
an | | 
E-1 (SR, PVT) | | 
Under 4 mos | 78.00 1.27 2.60 | 19.00 | 39.00 
Under 2 yrs | 83.20 1.44 2.77 || 21.00 | 41.00 
Over 2 yrs | 105.00 2.16 3.50 \ 32.00 52.00 
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PAY GRADE 











Maximum Monthly Basic 











E-2 (SA, PFC) 


Under 2 yrs 
Over 2 yrs 


E-3 (SN, L/CPL) 


Under 2 yrs 
Over 2 yrs 
Over 4 yrs 





E-4 (P03, CPL) 


Under 2 yrs 
Over 2 yrs 
Over 3 yrs 
Over 4 yrs 
Over 6 yrs 
Over 8 yrs 


E-5 (P02, SGT) 


Under 2 yrs 
Over 2 yrs 
Over 4 yrs 
Over 6 yrs 
Over 8 yrs 
Over 10 yrs 


E-6 (PO1, S/SGT) 


Under 2 yrs 
Over 2 yrs 
Over 4 yrs 
Over 6 yrs 
Over 8 yrs 
Over 10 yrs 
Over 12 yrs 
Over 14 yrs 
Over 16 yrs 
Over 18 yrs 


E-7 (CPO, G/SGT) 


Under 2 yrs 
Over 2 yrs 
Over 4 yrs 
Over 6 yrs 
Over 8 yrs 
Over 10 yrs 
Over 12 yrs 
Over 14 yrs 
Over 16 yrs 
Over 18 yrs 
Over 20 yrs 
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DAILY DAILY | Pay Subject to Forfeiture/ 
MONTHLY BASIC BASIC | Detention by COs—LCDR, 
BASIC PAY | PAY | MAJ and above 
PAY | (1) | (2) 
| | Per Mo. (1) | Per Mo. (2) 
| | \} 
| | ! 
85.80 1.52 | 2.86 | 22.00 42.00 
108.00 2.26 | 3.60 | 34.00 54.00 
99.37 1.97 3.31 | 29.00 49.00 
124.00 2.66 | 4.13 | 42.00 62.00 
141.00 3.36 4.70 | 50.00 70.00 
122.30 2.74 4.07 ! 41.00 61.00 
150.00 3.36 5.00 \ 55.00 75.00 
160.00 4.00 | 5.33 | 60.00 80.00 
eae 5.66 Dione ae 85.00 
an 6.00 i) (Se ene oy 90.00 
190.00 2 6.33 Ree 95.00 
| 
145.24 0 ir, fe 72.00 
180.00 . 6.00 ea 90.00 
vost adi: ore | 6.83 aa 102.00 
210.00 | ______... 7.00 EG 105.00 
220.00 | __.......- | 7.33 ree 110.00 
240.00 | _...__.._. | 8.00 | PRES 120.00 
| | 
| | 
175.81 —— 5.86 © Vaio astt. & 87.00 
200.00 | _____. 6.66 ey Soe ee | 100.00 
i ae | | a ae 112.00 
235.00 | .... | ih Mprecanmecee 117.00 
245.00 | _________- 8.16 ae | 122.00 
ES eae 8.50 Ceres | 127.00 
a ne | 8.83 Geena | 182.00 
5.00 | .....- 9.16 ores 137.00 
TOO «fh ncssces 9.33 ee vere 140.00 
290.00 B  Seancedeanil | 9.66 | eee ee 145.00 
206.39 _ Se, pt eae 103.00 
236.00 | .........- 7.86 BES 118.00 
250.00 | ______.. | 8.33 eae 125.00 
260.00 | _____- | 8.66 iBeeeuas | 130.00 
270.00 went in ene | 185.00 
235.00 | ____.- : ae Sea | 142.00 
300.00 | _......_. ee, Ce Ce | 150.00 
310.00 = ___...___. ee eecercectas | 155.00 
6.00 | ........ ee ee | =: 162.00 
340.00 ; “Se Soe | 170.00 
350.00 | ____.. 11.66 #%|} -...- an 175.00 
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Maximum Monthly Basic 

DAILY DAILY Pay Subject to Forfeiture/ 

MONTHLY BASIC BASIC Detention by COs—LCDR, 

PAY GRADE BASIC PAY PAY MAJ and above 
PAY (1) (2) 
Per Mo. (1) Per Mo. (2) 
| E-8 (CPOS, 1st/SGT & 
M/SGT) 
Over 8 yrs ee NE, NE i a 155.00 
| Over 10 yrs i Sere faeces 160.00 
Over 12 yrs | a ee Pee fl esteg eee 165.00 
Over 14 yrs i See ag Ea 170.00 
Over 16 yrs i. eee ey eee 175.00 
Over 18 yrs CS eee ee) ee oe 180.00 
Over 20 yrs a ee ee eee. 185.00 
Over 22 yrs a. eee OM ge 190.00 
E-9 (CPOM, SGT/MAJ, MGY/ 
SGT) 
Over 10 yrs eee a eer 190.00 
Over 12 yrs oS a | renee feree OW ease 195.00 
Over 14 yrs  . i eee oS oS ees 200.00 
Over 16 yrs | Fe eae Ee Beare 205.00 
Over 18 yrs | Wee ot eects SE in | eens 210.00 
Over 20 yrs tt ee eo 215.00 
Over 22 yrs | 440.00 | _..______- oS See meee 220.00 
| 

















(1) BAQ deducted. (2) BAQ not deducted. 





NON-JUDICIAL PUNISHMENT (Con’t. from page 35) 
a fourth or higher pay grade, the appeal must 
be reviewed by a law specialist or lawyer of the 
service concerned who will advise the authority 
considering the appeal as to its disposition. In 
any case involving less punishment than that 
set out above, the case may be referred to a law 
specialist or lawyer for his review. When con- 
sidering the appeal, the law specialist is not 
limited to the written record before him; he may 
make any inquiries which he thinks desirable 
to aid him in disposing of the appeal.”° 

If the superior authority to whom the appeal 
is forwarded has no law specialist or lawyer 
available, he may do one of two things: either 
refer the matter to a law specialist or lawyer on 
another staff for advice or refer the appeal to 
a superior authority who has a law specialist or 
lawyer available to him.”* That superior au- 
thority will then consider and dispose of the ap- 
peal on the advice and recommendation of his 
law specialist or lawyer. 

The superior authority may affirm the punish- 
ment imposed, he may do any of the things 
which the officer imposing the punishment 
could do, i.e., he may remit, suspend, mitigate, 
or set aside.7? But he is bound by the same 





70. Supra, note 65. 
71. Supra, note 65. 
72. UCMJ, art. 15e (new). 


rules in taking any of these actions as was the 
imposing officer. In no case may a punishment 
be increased, even by withdrawing the punish- 
ment to impose another which would be more 
severe.”= In other words, once a punishment is 
imposed in a given case, the limits of the 
punishment have been set. 


CONCLUSION 

The authority of Article 15 is a middle ground 
between the use of nonpunitive measures to 
further the efficiency of the local commands and 
the utilization of the court-martial system to 
punish more serious misconduct. The time and 
place for using Article 15 powers is best ex- 
pressed by the new paragraph 129a of the 
Manual for Courts-Martial, 1951, which states: 


When a minor offense has been committed and non- 
punitive measures are considered insufficient, author- 
ity under Article 15 should ordinarily be used unless 
it is clear that only trial by court-martial will meet 
the needs of justice and discipline. 


With greater authority to punish and with 
greater power to suspend probationally under 
Article 15, thereby providing first offenders and 
others with extenuating or mitigating circum- 
stances incentives to “square away’, command- 
ing officers have an appropriate and effective 
means to maintain discipline with justice within 
their own commands and, thereby, throughout 
the Naval Service. 

73. MCM, 1951, 128d (new); JAG Manual, sec. 0101 (new). 
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CORRECTIONAL CUSTODY 


LT LEO J. COUGHLIN, JR., USN* 


HE NEW ARTICLE 15 of the Uniform Code of Mili- 

tary Justice provides for a form of physical re- 
straint known as “correctional custody” which was not 
heretofore authorized as nonjudicial punishment. It 
may be imposed only under the authority of Article 15, 
and envisages physical restraint of a person during duty 
or non-duty hours, or both, and may include extra duties, 
fatigue duties, or hard labor. Further, the person upon 
whom this punishment is imposed may also be required 
to perform his regular military duties. 

The Senate Committee on Armed Services stated in 
its report on the new Article 15 that the purpose of 
correctional custody is to exercise close supervision over 
the individual to the end that the cause of his behavior 
that resulted in the commission of an offense may be 
corrected, without stigmatizing him with a sentence to 
confinement. Whether this purpose of bringing the 
offender back to a normal behavioral pattern will be 
achieved depends to a great extent upon the conditions 
under which he serves correctional custody as directed 
by the authority charged with the administration of the 
punishment. 

The conditions under which correctional custody is to 
be served and provisions for release therefrom shall be 
as directed by the officer imposing the punishment, con- 
sistent with SECNAV INSTRUCTION 1640.7, except 
where the offender is transferred to a regular confine- 
ment facility to serve the correctional custody. In the 
latter event, such conditions and provisions shall be as 
prescribed in Chapter VII of the Corrections Manual 
(formerly the Brig Manual). Paragraph 131¢c(4) MCM, 
1951, sets forth a general description of the nature of 
correctional custody leaving the conditions under which 
it is to be served to regulations promulgated by the Sec- 
retary concerned. 

The officer imposing the punishment makes the deter- 
mination as to whether the offender should be retained 
in the command or transferred to a confinement facility. 
In reaching this determination he should consider that 
retention may serve the interests of the offender and the 
command. For example, it may be beneficial for him to 
continue to perform his regular military duties, or the 
circumstances surrounding the offense and the person- 
ality of the offender indicate that correction could be 
more effectively accomplished under his commanding 
officer’s supervision. On the other hand, confinement 
facilities have personnel available with special training 
in correctional counseling and correctional administra- 
tion and therefore may have a more effective correctional 
~*Lieutenant Leo J. Coughlin, Jr., USN, is currently assigned to 

the Military Justice Division of the Office of the Judge Advocate 

General. He holds the B.S. degree from Canisius College and the 

LL.B. degree from Fordham Law School. He is a member of the 

New York Bar and the American Bar Association, and is cur- 

rently Secretary of the Navy-Marine Corps Junior Bar Association. 

Lieutenant Coughlin is admitted to practice before the United 


States Court of Military Appeals and the United States Court of 
Claims. 
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evaluation and treatment capability. 

As noted above, if the officer imposing the punishment 
retains the offender he will be guided by SECNAV IN- 
STRUCTION 1640.7, which is designed to insure 
uniformity in the administration of correctional custody 
throughout the naval service. This Instruction pro- 
vides guidance to commanding officers and officers-in- 
charge as to the correctional program, the type of su- 
pervision that should be provided, and the nature of 
the spaces designated for the physical restraint of 
persons serving correctional custody. 


The following governing procedures are included in 
this instruction: 


(1) The spaces designated for physical restraint of 
persons serving correctional custody must have ade- 
quate heating, lighting, and ventilation, with drink- 
ing water and head facilities readily accessible. 
Additionally, insofar as practicable, the spaces should 
be of such a nature as to maintain control of the per- 
sons in custody. 

(2) A supervisor will be assigned whenever the 
space is in use in order to maintain custody and insure 
compliance with the conditions of correctional custody. 
The supervisor selected should be mature and well 
qualified for this responsibility. He will not be armed 
but may wear a duty belt, night stick, or similar indi- 
cations of his official capacity. 

(3) Each offender will be assigned a counselor, on 
a collateral duty basis, who should be a mature mem- 
ber of the command. The assigned counselor should 
interview the man, observe his progress, keep an in- 
formal record thereof and make recommendations as 
to his disposition. For example, in an appropriate 
case, the counselor may recommend that part of his 
punishment be remitted or that he be given a different 
duty assignment upon completion of his punishment. 

(4) A suitable work assignment will be selected for 
the man while in correctional custody. This may be 
his normal duty or a temporary assignment. It may 
consist of work, training, or military duty but, if the 
latter, it should not be as a regular watchstander or 
involve the bearing of arms or supervision over others. 
A schedule of after-hours activities shall be estab- 
lished for persons in custody designed to contribute 
to correctional objectives. 


The new Article 15 and implementing regulations pro- 
vide limitations on the imposition of correctional cus- 
tody. This form of punishment may not be imposed 
upon persons of the grade of E-4 and above. A com- 
manding officer below the grade of major or lieutenant 
commander or an officer-in-charge of any grade may not 
impose correctional custody in excess of 7 days. A 
commanding officer of the grade of major or lieutenant 
commander, or above, may impose correctional custody 
up to 30 days. Correctional custody may not be com- 
bined with confinement on bread and water or dimin- 





ishec 
secul 
For 

may 
strai 
JAG 


effec 
ship 
quir 
to e} 
com 
conf 
imi 
men 


of t 
mer 
if ] 
aw: 
to t 
ser 
tim 
per 


the 
pos 
tio 
cor 
ev 
ser 


odetadto 


= tte tee aan 2 ae 


ment 
T IN- 
nsure 
stody 
pro- 
rs-in- 
f su- 
re of 
it of 


ed in 


nt of 

ade- 
rink- 
sible. 
nould 
. per- 


r the 
isure 
tody. 

well 
rmed 
indi- 


r, on 
mem- 
hould 
n in- 
ns as 
riate 
f his 
erent 
nent. 
d for 
uy be 
may 
f the 
er or 
hers. 
stab- 
ibute 


, pro- 

cus- 
oosed 
com- 
nant 
y not 


nant 
stody 
com- 
imin- 


~~ 





ished rations, extra duties, or restriction to run con- 
secutively in the maximum amount imposable for each. 
For a graphic illustration of how correctional custody 
may be apportioned with other forms of physical re- 
straint, refer to the chart on page 37 in this issue of the 
JAG Journal. 

Normally the punishment of correctional custody takes 
effect when imposed. However, commanding officers of 
ships at sea may, when the exigencies of the service re- 
quire, defer this punishment for a reasonable time, not 
to exceed 15 days, after imposition. For example, if the 
commanding officer decides to transfer the offender to a 
confinement facility but cannot effectuate the transfer 
immediately he would defer execution of the punish- 
ment for a reasonable time. 

Whether the punishment is served at the command 
of the officer imposing the punishment or at a confine- 
ment facility, correctional custody should not be served, 
if practicable, in immediate association with persons 
awaiting trial or mast or held in confinement pursuant 
to trial by court-martial. It should be noted that time 
served in correctional custody is not considered “lost 
time” and therefore will not extend the enlistment 
period. 

Paragraph 131¢c(4), MCM, 1951 now provides that if 
the offender casts off the physical restraint, if any, im- 
posed upon him as part of the punishment of correc- 
tional custody, he commits the offense of escape from 
correctional custody in violation of Article 134. How- 
ever, if he is performing duties in which there is an ab- 
sence of physical restraint imposed, a breach of any 


form of restraint that is imposed during this period 
constitutes the offense of breach of restraint in vio- 
lation of Article 134, rather than the offense of escape 
from correctional custody. For example, the conditions 
of correctional custody may include performing regular 
military duties at the personnel office during normal 
working hours and being held in physical custody at 
the base brig at night. If the offender leaves the area 
wherein he is undergoing correctional custody during 
normal working hours he commits the offense of breach 
of restraint in violation of Article 134. However, if he 
escapes from the physical custody imposed after normal 
working hours he commits the offense of escape from 
correctional custody in violation of Article 134. 

Appendix 6c of the Manual for Courts-Martial, 1951, 
has been amended by inserting the following new form 
for specification in such cases: 


Site. Te Geet .<ccnnee » while undergoing 
the punishment of correctional custody, did, 


“Correctional 
custody: 


—escape from (at) (on board) ---.-.--- on or about -...---- ° 
19...., escape from said correctional custody. 

—breach of re- TNS <—~cncus , while undergoing the pun- 
straint during ishment of correctional custody, did, (at) (on 
ne on or about --...--- > i... 


breach the restraint imposed thereunder. 


It is important to keep in mind the distinction that 
corrective measures under the concept of correctional 
custody are not sentences and are not the result of a 
conviction for a crime. It is visualized that this punish- 
ment, as its name implies, will correct the minor offender 
through meaningful training, counseling, and evaluation 
by the command. 





RECENT DECISIONS OF THE COMPTROLLER GENERAL 


Prepared by the Finance Branch, Office of the Judge Advocate General 


RETIRED OFFICERS—Consultant Activities—Selling 

@ A recent situation submitted to the Comptroller Gen- 
eral of the United States for consideration involved 
retired officers who, either individually or as members 
of firms, are engaged in consultant activities for com- 
panies which sell, contract or negotiate for the sale of 
supplies or war materials to agencies of the Department 
of Defense. A decision was requested as to whether 
the provisions of 5 USC 59c and 10 USC 6112(b) pre- 
clude the payment of retired pay to regular officers of 
the Armed Forces who engage in liaison activity with 
officials of the Department of Defense. 

In Decision B-149705 of November 8, 1962 the Comp- 
troller General noted that since the date of the submis- 
sion of the request for a decision, there has been enacted 
Public Law 87-777, 76 Stat. 777 which repealed the 
permanent sales restriction of 10 USC 6112(b) and 
amended 5 USC 59c by increasing from two to three 
years the period within which retired regular officers 
will be subject to forfeiture of retired pay if they en- 
gage in selling or contracting with any of the designated 
agencies. 

The Comptroller General emphasized that the statu- 


45 


tory provisions in question are directed toward the 
elimination of all aspects of favoritism toward, and im- 
proper use of personal influence on the part of, retired 
military officers in connection with selling and contract- 
ing or negotiating to sell to certain agencies of the 
Government. Such provisions apply only to those situ- 
ations in which the retired officers may be considered 
as representing themselves or others before the depart- 
ments concerned for the purpose of the actual sale of 
property. They have no application to any other em- 
ployment, or to any other activity of any business, 
concern or individual and they do not operate to isolate 
retired officers from social contacts with their fellow 
officers, or to prevent the department concerned from 
purchasing property from a supplier who has a retired 
officer in his employ. (See decision B-149034 of 
August 8, 1962.) 

It was held that while not every pre-contract contact 
is to be viewed as a sale activity for purposes of the 
statutes, such contacts generally, either direct or in- 
direct, with officials of Defense agencies by retired 

(Continued on page 49) 
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GUIDE FOR MAST PROCEDURES 


LT LEO J. COUGHLIN, JR., USN 


Officer used in imposing nonjudicial pun- 

ishment or in otherwise disposing of 
charges against an offender—called “Captain’s 
Mast” in Navy and Coast Guard, and “Office 
Hours” in the Marine Corps—has proven a most 
effective means for maintaining discipline and 
improving morale. The new Article 15 of the 
Uniform Code of Military Justice provides the 
Commanding Officer with increased authority 
through the extension of punitive measures that 
may now be imposed. The procedures we have 
followed in the past for the most part remain 
the same; however, the few changes that are 
necessitated by the new Article are noteworthy 
and should be complied with to insure the or- 
derly administration of military discipline. 
Procedural changes under the new Article 15 are 
effective for Mast hearings conducted on or 
after 1 February 1963. The punishments au- 
thorized for offenses committed before that date 
are limited to those that could be imposed under 
old Article 15. 

The purpose of this article is to review these 
procedures and set forth guidelines to effect the 
changes required by the new legislation during 
the preparation of cases for Mast, conduct of the 
Mast by the Commanding Officer, and the dis- 
position of cases at Mast. 


To HEARING BEFORE the Commanding 


PREPARATION OF CASES FOR MAST 


To achieve maximum effectiveness in the ad- 
ministration of discipline with justice every 
naval command should employ formal proce- 
dures for the orderly processing of reported 
offenses. Prescribed procedures should exist 
for detecting, reporting, and apprehending sus- 
pected offenders, including office routines pre- 
liminary to bringing the offender to Mast or 
Office Hours. This process is initiated by some- 
one bringing to the attention of the Command- 
ing Officer that a member of his command is 
suspected of having committed an offense. In 
the case of an enlisted man this is usually ac- 
complished by a report slip. Regardless of the 
means used to report an offense, for naval per- 
sonnel an entry should be made at this time in 
NAVPERS Form 2696 (Report and Disposition 
of Offenses). This form is designed for report- 
ing and recording offenses and their disposition 
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and is suitable for filing in the Unit Punishment 
Book. The comparable form for Marine Corps 
personnel is NAVMC 10132-PD. The Com- 
manding Officer routes the report slip to an 
officer of his command for preliminary inquiry 
to determine if the reported misconduct was 
committed by the member on report and if such 
misconduct is an offense under the Uniform 
Code of Military Justice. To reach this deter- 
mination the officer conducting the investigation 
should interview the member suspected of the 
offense, the accuser, if available, and others hav- 
ing knowledge of the alleged offense. The in- 
vestigating officer is required by Article 31(b), 
UCM], to inform the suspect of the nature of the 
accusation against him, that he does not have to 
make any statement regarding the offense, and 
that any statement made by him may be used as 
evidence against him in a trial by court-martial.? 

If the nature of the reported misconduct is 
such as could be expected to lead to court-mar- 
tial proceedings, the investigating officer should 
prepare charges and specifications on a Charge 
Sheet (DD Form 458) and sign his name there- 
to, under oath. All relevant information that 
he discovers should be assembled and presented 
to the officer designated by the Commanding 
Officer for consideration and recommendation as 
to disposition of the case. In most commands 
the Executive Officer will be assigned this duty. 
He is therefore referred to as such in the dis- 
cussion that follows. 

The Executive Officer should first consider the 
appropriateness of either continuing or impos- 
ing restraint to insure the presence of the 
alleged offender at subsequent proceedings. 
This restraint may take the form of arrest or 
restriction in lieu of arrest, in which case the 
accused would be directed by an order to remain 
within certain specified limits, or confinement, 
which would involve physical restraint of his 
person. If an enlisted man has already been 
confined and the Executive Officer determines 
that the offenses committed are not of a serious 
nature, he should have the individual released 
from confinement. The Commanding Officer 
may prefer the Executive Officer to confer with 


1. A discussion of how this statutory requirement has been amplified 
by judicial determination will be found in Schroeder, Science in 
Criminal Justice, XVI JAG Journal 7 (1962). 
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him before taking any action on pre-mast re- 
straint. Ifa commissioned officer or a warrant 
| officer is involved, the arrest or confinement 
may only be ordered by the Commanding Officer, 
who is expressly prohibited by the Code from 
delegating this authority. Any arrest, confine- 
ment, or restraint imposed should not be any 
more rigorous than the circumstances require 


| to insure his presence. 


The Executive Officer next reviews the evi- 
dence at his disposal and may direct further 
investigation, dismiss or excuse very minor of- 
fenses, if so authorized by the Commanding 
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Officer, or approve presentation of the case to 
the Commanding Officer at Mast. In many 
commands the Executive Officer holds an in- 
formal hearing where the circumstances of the 
reported offense are considered in the presence 
of the alleged offender who, after receiving an 
Article 31 warning, is given an opportunity to 
freely discuss his case if he so desires. Frivo- 
lous reports are often recognized in this manner 
and disposed of without referral to the Com- 
manding Officer. The Executive Officer has no 
power to impose punishment, although he may 
use measures, such as reprimands and exhorta- 
tions, which are instructive in nature. 

The new Article 15 and implementing regula- 
tions ? provide that, except for those who may 
be attached to or embarked in a vessel, punish- 
ment may not be imposed if the military member 
demands a trial by court-martial in lieu of non- 
judicial punishment. Whether he has the right 
to demand trial by court-martial depends upon 
his status at the time punishment is to be im- 
posed rather than when or where the offense was 
committed. Thus he does not have this right 
if he is attached to or embarked in a vessel at 
the time of imposition of nonjudicial punish- 
ment even though he committed the offense while 
he was not attached to or embarked in a vessel. 

The informal hearing before the Executive 
Officer presents an excellent opportunity for the 
accused to exercise his right to demand trial by 
court-martial. It is anticipated that non-judi- 
cial punishment will be accepted for most minor 
infractions and that only in a rare case would 
personnel demand a trial by court-martial. This 
has been the experience in the Army and Air 
Force where the right to demand a court-martial 
has been extant for many years. In order for 
the accused to make an informed judgment, this 
right should be thoroughly explained to him. 
He cannot demand that his case be referred to 
a particular type of court-martial, nor can he 
object to trial by summary court-martial once 





2. JAG Manual, sec. 0101b.(1), MCM 1951, par. 132, as amended. 
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he has refused punishment under Article 15 for 
the offense charged. The accused should also be 
informed that Mast punishment is nonjudicial; 
it is not considered a conviction, and in this 
sense has no connection with the military court- 
martial system. He will not be stigmatized with 
a criminal conviction on his record which could 
impair future civilian job opportunities. If the 
accused seeks to exercise his right to demand 
trial by court-martial, he should make this 
known to the Executive Officer because the right 
is lost once nonjudicial punishment has been im- 
posed. 

The following form is suggested for this pur- 
pose: 


I understand that nonjudicial punishment may not 
be imposed upon me if, before the imposition of such 
punishment, I demand in lieu thereof trial by court- 
martial. I therefore (do) (do not) demand trial by 
court-martial. 


Signature of the accused 


The Executive Officer has now concluded his 
preliminary investigation, informed the accused 
of his right to demand trial by court-martial and 
the meaning of nonjudicial punishment, as- 
sembled witnesses, evidence (including mitiga- 
tion and extenuation) , and the accused’s service 
record, placed the proper preliminary entries 
in the Unit Punishment Book, and advised the 
Commanding Officer of his recommendation as 
to disposition. 

The Commanding Officer may decide on the 
basis of Executive Officer’s report to refer the 
case to court-martial without recourse to Mast. 
This may be because the accused is charged with 
committing a serious offense or he has demanded 
trial by court-martial in lieu of nonjudicial pun- 
ishment. Even in these instances the Command- 
ing Officer may bring the accused to Mast in 
order to inquire more fully into the circum- 
stances surrounding the offense before direct- 
ing what action should be taken. 

The Commanding Officer may also refer the 
case to a superior commander for disposition if 
he determines that his nonjudicial authority is 
insufficient. For examiple, if the accused is an 
officer and the preliminary inquiry reveals to the 
Commanding Officer that forfeiture of pay 
would be appropriate, he would then refer the 
case to a flag or general officer in command in 
view of the provisions of Article 15(b) (1) (B), 
UCMJ, and JAG Manual sec. 0101(1)a, that 
only such an officer may impose this punishment 
on an accused officer. Or if the Commanding 
Officer is a Marine Corps captain or a Navy lieu- 
tenant and the preliminary inquiry reveals to 
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him that an appropriate punishment for the ac- 
cused enlisted man is beyond his authority, he 
would refer the case to a superior commander 
for disposition because the provisions of Article 
15(b) (2) (H), UCMJ, allow an officer of the 
grade of major or lieutenant commander or 
above to impose a more severe punishment. A 
complete record of the facts established during 
the preliminary inquiry should accompany the 
reference to the superior authority so that he 
may determine whether or not the alleged offense 
is cognizable by him and within his power of 
nonjudicial punishment. The accused should 
again be given the opportunity to demand trial 
by court-martial, where such right exists, in 
view of the increased punishments that may be 
imposed by the superior authority. The su- 
perior authority should, where practicable, fol- 
low the hearing procedures outlined below for 
Commanding Officers. 


THE CONDUCT OF MAST 


Mast is now ready to begin. It should be con- 
ducted in an area of the ship or station spacious 
enough to accommodate the necessary persons 
involved, though reasonably private so the re- 
quired dignity may be maintained. The princi- 
pals are assembled about 15 minutes prior to the 
scheduled Mast time. The Chief Master-at- 
Arms or another senior petty officer instructs 
the accused present of the essential features of 
procedures at Mast, sets the decorum, and in- 
sures that proper military etiquette is observed. 
Upon completion of his review of the cases 
with Executive Officer, the Commanding Officer 
enters the Mast area and commences the Mast. 
Each man is called forward by name and takes 
position in front of the Commanding Officer and 
uncovers. The accused is advised of the offenses 
of which he is suspected and his rights under 
Article 31(b), UCMJ, are explained to him.’ 
The Commanding Officer should be satisfied that 
these rights are understood. He then inquires 
into the facts and circumstances surrounding the 
alleged offense. He questions witnesses against 
the accused, and advises the accused of other 
information against him, such as the substance 
of statements of absent witnesses. He is not 
bound by any rules of evidence but it is well for 
him to consider the principles of evidence set 
forth in Chapter 27, MCM, 1951, when assign- 
ing probative value (in his own mind) to 
evidentiary matter. He should give both the 
accused and the accuser (if available) a fair 
hearing. The testimony of witnesses against 
the accused should be given in his presence or he 


3. This advice may be given to all accused at one time. 
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should be provided with copies of written state- 
ments of the witnesses against him. He should 
also be given the opportunity to inspect all items 
of information in the nature of physical or docu- 
mentary evidence which will be considered. Full 
opportunity should be given to the accused to 
present any matters in defense, mitigation, or 
extenuation of the suspected offenses. After 


hearing all the evidence, the Commanding Of- 


ficer asks the man’s division officer and other 
interested personnel questions concerning the 
man’s record, reputation, and performance of 
duty and then makes his decision as to disposi- 
tion. 

The hearing outlined above is not required 
when the misconduct of the accused is brought to 
the attention of the Commanding Officer as a 
result of findings of fact that have been made 
by a court of inquiry or other fact finding body 
in which the accused was accorded the rights of 
a party with respect to the act for which non- 
judicial punishment is contemplated. Further 
proceedings are not required in this instance. 
If he was not accorded the rights of a party, the 
record must be returned to the fact finding body 
for such action if the record is to be used as the 
basis for imposing nonjudicial punishment in 
lieu of the hearing described above. The Com- 
manding Officer must insure that the offender is 
fully informed of his right to appeal from the 
punishment imposed (even though suspended) 
and a copy of the record, together with copies of 
endorsements thereon, shall be made available 
to him for his examination in order to aid him 
in preparation of an appeal. 


DISPOSITION OF CASES AT MAST 
The Commanding Officer announces the dis- 
position of the case. He may dismiss the charges 
or complaint because of insufficient evidence, ex- 
cuse the offenses because of mitigation or ex- 
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tenuation, refer the case to summary or special 
court-martial (if he has the authority to con- 
vene) or order an Article 32 investigation to de- 
termine appropriateness of referral of charges 
to a general court-martial, refer the case to a 
superior for action, or determine guilt and im- 
pose nonjudicial punishment. The Commanding 
Officer records the disposition of the case in 
the Unit Punishment Book as he makes this deci- 
sion at Mast, or has someone else make such an 
entry in which event the Commanding Officer 
initials the page. 

If the Commanding Officer imposes nonjudi- 
cial punishment he must advise the accused of 
his right to appeal in language substantially as 
follows: 
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If you consider this punishment either unjust or 
disproportionate to the offense, you may appeal under 
the provisions of Article 15 of the Uniform Code of 
Military Justice. The appeal must be in writing, 
should set forth your reasons for appealing, be ad- 
dressed through me to my supervisor in the chain of 
command, , and must 
be forwarded within a reasonable time. An appeal 
not made within a reasonable time may be rejected 
( on that basis by the officer to whom the appeal was 

addressed but in no case shall a reasonable time be 
construed to mean less than 15 days. 





The appeal period commences to run from the 
date of the imposition of the punishment, even 
though all or any part of the punishment im- 
posed is suspended. In computing this appeal 
period, allowance shall be made for the time 
required to transmit communications pertain- 
ing to the imposition of nonjudicial punishment 
and the appeal therefrom through the mails.* 

A designated officer insures all necessary 
steps are taken immediately to execute punish- 


‘ 


. ments not suspended by the Commanding Offi- 


cer. The Officer of the Deck (Day) records the 
punishment imposed in the Log or Station 
Journal and the Personnel Officer insures that 


4. For an explanation of appeal procedures in usual cases (where 
the officer imposing the punishment is not the commanding officer 
of the accused) see Nonjudicial Punishment Under the New Article 
15: An Explanation, p. 25. 





the proper service record entries are made. 
The records of nonjudicial punishment are 
maintained and disposed of in accordance with 
regulations contained in the Bureau of Naval 
Personnel Manual and the Marine Corps Man- 
ual. The forms used for the Unit Punishment 
Book are NAVPERS 2639 and NAVMC 10132- 
PD or revisions thereof. 
CONCLUSION 

Each procedural step outlined in this article 
is not required in every case but will be found 
appropriate and desirable in most cases. A 
failure to comply with procedural rules set forth 
above will not invalidate a punishment imposed 
under Article 15, except to the extent that may 
be required by a clear and affirmative showing 
of injury to a substantial right of the person 
upon whom the punishment was imposed, which 
right was neither expressly or impliedly waived. 

Mast is held also for the purpose of public 
commendation of personnel whose work has 
been exceptional and deserving of special atten- 
tion. This provides an opportunity for the 
Commanding Officer’s expression of apprecia- 
tion and sets a high goal] for others to strive to 
attain. All in all, Captain’s Mast is the forum 
for a display of leadership which remains 
unsurpassed. 





COMP. GEN. DECISIONS (Continued from page 45) 
officers representing companies who sell supplies or war 
materials to those agencies should be viewed as coming 
within the scope of the statutes unless clearly and ade- 
quately shown to be for some other purpose. 


\ Private employment of a retired officer in an execu- 


tive or administrative consultant capacity which does 
not contemplate or require any sales activity either di- 
rect or indirect would not, however, come within the 
purview of the statutes. A retired officer who heads a 

consultant firm, or who is employed as a consultant, 
| need not, solely by virtue of his employment in that 
capacity, be regarded as engaged in sales activities 
within the purview of the statute, even though other em- 
ployees of the firm contact agencies of the Department 
of Defense for sales purposes. 

Also, a mere contact by a retired officer in his capacity 
as a noncontracting technical consultant with a non- 
contracting technical specialist which involves no sales 
activities but is merely for the purpose of acquiring 
technical information, whether about the future needs 
and programs of the service or for other purposes, need 
not be viewed, on the basis of the contact alone, as sub- 
jecting the officer to the proscriptions of the mentioned 
anti-sale statutes. Similarly, an officer who occasion- 
ally accompanies other members of his firm as a tech- 
nical advisor at meetings with Department of Defense 
personnel to discuss performance or progress or similar 
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matters under awarded contracts may not reasonably 
be viewed as being engaged in selling, etc., for the pur- 
pose of the statutory provisions. However, such meet- 
ings for the purpose of discussing any supply procure- 
ment proposals or for the purpose of negotiating or dis- 
cussing proposed changes in any of the terms of an ex- 
isting contract must be viewed as participation in the 
proscribed activities. Comp. Gen. decision B-149705 
of November 8, 1962. 


MILITARY PERSONNEL—Deferral of Execution of Forfeitures— 
Interruption of Execution of Previous Sentence 


@ The Assistant Secretary of Defense (Comptroller) re- 
quested a decision as to whether the convening author- 
ity, when approving the sentence of a court-martial 
including forfeiture of pay (1) may provide in accord- 
ance with regulations that the execution of the forfei- 
tures will be deferred until the date upon which the sen- 
tence to forfeitures adjudged by a previous court-martial 
has been fully executed, or (2) may provide in accord- 
ance with regulations for an interruption of the execu- 
tion of the previous sentence to forfeiture until the new 
sentence to forfeiture has been fully executed. In deci- 
sion B—130640 of December 3, 1962 the Comptroller Gen- 
eral of the United States held that there was grave 
doubt as to whether the power of a convening authority 
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should be considered to extend to a sentence other than 
the one he is ordering executed and thus the proposed 
regulations should not include a provision giving the 
convening authority a choice of providing for an inter- 
ruption of the execution of a previous sentence of for- 
feiture until the new sentence has been fully executed. 

The Comptroller General was of the opinion, however, 
that inasmuch as there is no statutory requirement that 
two or more sentences of forfeiture of pay and allowances 
must run concurrently, the provision in Article 57(a) 
of the UCMJ, (10 USC 857), providing that whenever 
a sentence of a court-martial includes a forfeiture of 
pay and allowances in addition to unsuspended confine- 
ment, “the forfeiture may apply to pay or allowances 
becoming due on or after the date the sentence is ap- 
proved by the convening authority”, permits the con- 
vening authority to direct that the forfeiture provisions 
of a sentence shall apply to a period commencing when 
a currently existing sentence of forfeiture has been 
fully executed. Comp. Gen. decision B-130640 of De- 
cember 3, 1962. 


MILITARY PERSONNEL—Retired Officers—Combined Earnings— 
Refund of Withheld Retired Pay 


@ Comptroller General’s Decision B-145684 of Novem- 
ber 2, 1962 held that in computing the $10,000 in com- 
bined retirement pay and civilian compensation which a 
retired officer who is subject to the limitations imposed 
by the Dual Compensation Act (5 USC 59a) is entitled 
to receive during calendar year 1961, only the amount 
of civilian pay earned or accrued during the period in- 
volved should be considered, and not the gross salary 
paid to him during that period. 

This same decision also held that a retired officer, 
whose total combined earnings (retired pay and civilian 
compensation) during 1961 were less than $10,000, but 
whose combined rate of pay was in excess of $10,000 
due to an increase in his civilian compensation on Au- 
gust 1, 1961, could now be refunded an amount of pay 
which had been withheld from his retired pay in Feb- 
ruary 1962 to make up for amounts which should have 
been withheld for the months of August through De- 
cember 1961, and need not wait until the end of 1962. 

It was also held that the decisions holding that the 
term “annual rate of compensation” as used in subsec- 
tion (a) of 5 U.S.C. 59a refers to “basic compensation” 
are to be regarded as also applicable to the term “civilian 
pay” as used in subsection (b) of 5 USC 59a. 

This decision implements the Comptroller’s prior de- 
cision B—149203 of August 2, 1962 to the effect that in 
determining whether the $10,000 limit of the dual 
Compensation Act has been exceeded the paymaster 
should look to the total amount of retired pay and 
civilian compensation received by the retired officer dur- 
ing the calendar year and that the statute is inapplica- 
ble to cases where the actual civilian pay plus retired 
pay amounts to less than $10,000 per calender year. 
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This is a change from the former rule that the per an- 
num rate of pay is controlling. 

The present decision does not alter the application of 
the Dual Employment Act (5 USC 62) restricting the 
acceptance of Federal employment. Comp. Gen. deci- 
sion B-145684 of November 2, 1962. 


MILITARY PERSONNEL—Retired Officers—Employed by Federal 
Credit Unions—Dual Employment—Dual Compensation 


@ Decision of the Comptroller General Number B- 
149988 of October 19, 1962 held that a Federal Credit 
Union, while organized under Federal law and subject 
to the supervision of the Director of the Bureau of 
Federal Credit Unions, is nonetheless in its relation to 
its members a private and not a governmental organiza- 
tion, and a retired military officer employed in a Federal 
credit union would not hold an “office or position” such 
as is prohibited or restricted by 5 USC 59a and 62. 

It was also held that the Dual Employment Act (5 
USC 62) and Dual Compensation Act (5 USC 59a) 
would not be contravened if retired military officers ac- 
cept the position of Assistant Safety Inspector, United 
Nations, or the position of Scientist, Radiation Protec- 
tion Unit, Pan American Sanitary Bureau of World 
Health Organization. The World Health Organization 
and the United Nations are international organizations, 
rather than Federal agencies, and the salaries of the 
positions in question were understood to be paid from 
funds that are assessed against the member nations of 
the organizations. 


MILITARY PERSONNEL—Retired Officers—Employment by State 
Maritime Academy 


@ Retired military officers employed as superintendent, 


instructor or division officer at a State Maritime Acad- 


emy would not hold an “office or position” within the 
meaning of 5 USC 59a and 62. The State maritime 
academies are established and organized pursuant to 
the individual State law. The instructors and em- 
ployees of these academies are neither appointed nor are 
their appointments approved by the Secretary of Com- 
merce or any other Federal official. They are employed 
by the individual States and their salary is paid from 
State funds. While it is true that certain funds are 
allocated to the States by he Federal Government for 
the operation of the academies, they are intermingled 
with State funds and, as such, lose their status as Fed- 
eral funds. There being no maritime academies in the 
Territories, this decision is limited to those in the States. 
Comp. Gen. decision B—149988 of October 19, 1962. 


MILITARY PERSONNEL—Reserves—Readjustment Pay 





@ The Assistant Secretary of Defense (Comptroller) 
requested a decision as to whether members of reserve 
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components involuntarily released from active duty 
after June 28, 1962, are entitled to “readjustment pay” 
computed as prescribed in the Act of June 28, 1962, 
Public Law 87-509, 76 Stat. 120, without deduction of 
service for which severance pay, separation pay, or re- 
lease-from-active-duty pay previously has been received. 
In decision No. B—149989 of 8 November 1962 the Comp- 
troller General of the United States answered this ques- 
tion in the negative. It was noted that prior to the 
enactment of Public Law 87-509, section 265(a) of the 
Armed Forces Reserve Act of 1952 (50 USC 1016(a)) 
provided that any prior period for which “severance 
pay” has been received “under any other provision of 
law” shall be excluded in the computation of the amount 
due for readjustment pay. Section 1(1) of Public Law 
87-509 substituted the term “readjustment pay” for 
“severance pay.” It is the opinion of the Comptroller 
General that it is clear from the legislative history of 
the present bill and its predecessor bills, that the term 


“readjustment pay” as used in the statute is synonymous 
with the term “severance pay.” 

Prior to the 1962 amendment, section 265(a) of the 
1952 Act contained no provision for excluding in the 
computation of the amount of the readjustment payment 
any prior period for which readjustment pay has been 
made. The provision for deduction of that period was 
contained in section 265(f) of the 1952 Act, which has 
not been amended or repealed. Hence, the 1962 amend- 
ment of section 265 (a) should be viewed as not intending 
to change section 265(f). Under the provisions of 
section 265(f) a period covered by an earlier readjust- 
ment payment under section 265(a), whether the 
payment was made under the 1956 Act or the 1962 Act, 
must be deducted in making a second readjustment 
payment under section 265 unless the amount of the 
earlier payment is refunded prior to payment of the 
second readjustment payment. Comp. Gen. decision 
B-149989 of November 8, 1962. 





JOINT OWNERSHIP 


LEGAL ASSISTANCE NOTE 


JOINT OWNERSHIP IS primarily concerned with sur- 
vivorship or nonsurvivorship. By this is meant that 
where there is survivorship between tenants who hold 
property jointly, the share of the tenant who dies shall, 
by operation of law, become the property of the surviv- 
ing tenant or tenants. On the other hand, if there is no 
survivorship the property shall pass to the heirs of the 
deceased tenant. The property which is held jointly 
may take the form of realty or personalty. The three 
common ways of holding property jointly are as follows: 
(1) Tenancy in common. This type of tenancy 
finds in its form non-survivorship and unless otherwise 
stated in the Bill of Sale or the grant of real property 
will be interpreted as a “tenancy in common.” Each 
tenant owns a portion or interest in the property in 
accordance with his investment or agreement, and gen- 
erally the interest is an indivisible interest, but the 
property can be divided into proportional shares by 
mutual agreement or by a proceeding at law. Each 
tenant has the right to sell, assign or otherwise dispose 
of his interest in the property. It is, therefore, obvious 
that this type of ownership would not necessarily be 
desirous in a husband and wife ownership of property, 
because in the event that one spouse should die his or 
her share would pass to his or her respective heirs and 
not all to the surviving spouse. The latter, of course, 
is based upon an intestacy situation (governed by state 
statutes) or a situation where there is a Will disposing 
of that property to other than the surviving spouse. 
It should be noted that tenants in common need not 
be relatives, or husband and wife for that matter, but 
may be any combination of persons. 
(2) Joint Tenancy. Joint tenancy, also known as 
“Joint tenancy with right of survivorship,” is also one 
of general usage. It can only be created by specific 


wording in the instrument of conveyance. Most often 
the wording used is “John Doe and Tom Jones as joint 
tenants”. Better phraseology would take the following 
form: 

“To John Doe and Tom Jones as joint tenants to hold 
as joint tenants and not as tenants in common and to 
the survivor of them.” The courts in most states are 
strict in the interpretation of the creating phraseology 
and where doubt exists as to what the intention was in 
the conveying instrument, the doubt will be resolved in 
the holding that the tenancy was a “tenancy in common” 
in lieu of a “joint tenancy”. In contrast to the “tenancy 
in common” each tenant is considered to own all of the 
joint estate and the shares of the joint tenants have the 
characteristic of equality by reason of the fact that each 
joint tenant shares equally in the property jointly held. 
He can not convey his interest to any one of the other 
joint tenants. He can, however, release his interest to 
all of the joint tenants; but he can not devise his inter- 
est. If one or two joint tenants convey their interest 
to a third party, joint tenancy is destroyed; the result 
is a tenancy incommon. The relationship of joint ten- 
ancy shall, however, continue to exist between the joint 
tenants other than the one tenant who conveyed his 
property by devise. 

Again as in the common tenancy the tenants need not 
be related or husband and wife. 

(3) Tenancy by the entirety. “Tenancy by the 
entirety” can only be a tenancy by a husband and wife. 
This precludes any other relationship or combination of 
individuals. Upon the death of either spouse the sur- 
vivor takes by operation of law the whole of the property 
so held. Neither party acting solely can convey his or 
her interest to any other party. In most states the 
words establishing such a tenancy would be as follows: 
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“To John Jones and Mary Jones, his wife.” With re- 
gard to the ownership of real estate it is usually most 
desirable that where there is a husband and wife rela- 
tion, and where that relationship is founded in confi- 
dence and good faith, that the parties own the real 
estate either in a joint tenancy or tenancy by the en- 
tirety. The advantage of this type of ownership in 
such cases is that upon the death of one’s spouse the 
property shall pass to the surviving spouse with a 
minimum of effort and time expended. 

It, of course, would be most expeditious, in the first 
instance, to acquire the real property in the form of a 
“joint tenancy” or a “tenancy by the entirety.” But in 
the event that it is not so acquired and it is the desire of 
the husband and wife to so hold the property it may be 
done by deeding the property from the owner or owners 
to the husband and wife jointly with survivorship or to 
a third party and immediately back to the husband and 
wife jointly with right of survivorship depending upon 
the State in which the real estate is situated. In each in- 
stance, however, the advice of counsel is highly recom- 
mended so that the transfer or transfers is or are proper 
and legal. Several problems may arise with regard to 
such transfers: to wit, gift taxes, transfer taxes, title 
insurance, death of third party when used in a dual 
transfer, judgments existing against such third parties, 
and other such problems which in each instance require 
counsel of an attorney. 


A common form of joint tenancy deed follows: 


THIS INDENTURE made the -__- day of 
one thousand nine hundred and __-. Between 
, the part __ of the first 
part, and , the parties of 
the second part, Witnesseth That the said part --_ of 
the first part, in consideration of the sum of 
dollars, lawful money of the United States of America, 
to in hand paid by the said parties 
of the second part, the receipt whereof is hereby ac- 
knowledged, do __ by these presents grant, bargain, sell 
and convey unto the said parties of the second part as 
joint tenants, to hold as joint tenants and not as tenants 
in common, and to the survivor of them, and to the heirs 
and assigns of such survivor forever, all the -_ certain 
lot __, piece __, or parcel __ of land situate in 
County of 

State of , and bounded and described 
as follows to wit: 
TOGETHER with the tenements, hereditaments, and 
appurtenances thereunto belonging or appertaining, and 
the reversion and reversions, remainder and remainders, 
rents, issues, and profits thereof 

TO HAVE AND TO HOLD the said premises, to- 
gether with the appurtenances, unto the said parties 
of the second part as joint tenants, to hold as joint 
tenants and not as tenants in common, and to the sur- 
vivor of them, and to the heirs and assigns of such 
survivor forever. 

IN WITNESS WHEREOF, the said part -_ of the 
first part, ha__ hereunto set ___ hand_- and placed --- 
seal the day and year first above written. 

Signed, sealed and delivered 
in the presence of 


(SEAL) 


WITNESS 
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In a tenancy by the entirety the language of the deed, 
where it refers to and creates such tenancy, is similar to 
that used for a joint tenancy but differs in the following 
phrases: 

. by these presents grant, bargain sell and con- 
vey unto the said parties of the second part, husband 
and wife, as tenants by the entirety, and to the survivor 
of them, and to the heirs and assigns of such survivor 
forever, all... 

And under the “to Have and to Hold” clause: 

. the said parties of the second part, husband 
and wife, as tenants by the entirety, and to the sur- 
vivor of them, and to the heirs and assigns of such 
survivor forever. 


‘STOCKS 


Joint tenancy of stocks is advantageous in that it 
usually lessens administration costs in the estate of a 
deceased joint tenant. Title passes to the survivor by 
operation of law and the stock is not part of the estate 
of the deceased joint tenant for probate purposes. The 
value is therefore not included in the amount upon 
which attorney fees and administration costs are based. 

However, this does not mean the full value of the 
jointly owned stock will not be part of the estate of the 
deceased joint owner for purposes of Federal and State 
death taxes. Liability for death taxes is treated sepa- 
rately and depends on all circumstances and the law of 
the state of domicile of decedent. 

There is a Federal income tax advantage under the 
1954 Code in that the survivor obtains a “stepped-up” 
basis to the extent that the decedents’ interest is includ- 
able in his gross estate. This was not true prior to 
enactment of the 1954 Code. 

The act of registering stocks in the joint names of 
husband and wife may, however, constitute a gift and 
cause the joint owner who supplied the funds to become 
liable for gift taxes. 

The wording generally used is “John Doe and Mary 
Doe, as joint tenants with right of survivorship and not 
as tenants in common.” With regard to changing a 
stock certificate in the name of one person to a joint 
ownership, for example, between a husband and wife, it 
can be done without the use of an intermediary, as 
discussed, supra, with regard to real estate. 

Before transfers are made, however, it may be nec- 
essary to endorse the stock certificate in the presence of 
a broker or bank so that he may guarantee the genuine- 
ness of the stock holders signature. It is important, 
therefore, that inquiry be made with regard thereto. 
The second alternative may be used, however, in effect- 
ing the transfer, that is, sending the unindorsed stock 
certificate to the corporation in one envelope and a 
power of attorney duly executed in a second envelope. 
Needless to say it is always good policy to insure and 
register the envelope in which the stock certificate is 
forwarded. 

With regard to joint tenancy of bonds, the same word- 
ing may be used as was discussed with regard to stocks. 
Rather than get into a discussion of how to change 
ownership from one type to another on the face of the 


abet it would be best to seek the advice of a brokerage 


s the procedure differs between registered and 
*. stered bonds. 
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